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HUDSPETH, administrator, vs. SCARBOROUGH. 


. Where a sheriff who made a defective levy, under which a claim was 
interposed, died before the trial of the claim case, his successor, who 
had been his deputy when the levy was made, could not amend the 
entry, so as to cure the defect. The officer who makes the official 
entry may amend it, but no one else. 

. A fi. fa. was levied by the sheriff in 1869 on certain land, and was 
stopped from proceeding by affidavit of illegality. The original 7. 
fa. was lost, and an alas fi. fa. was issued, which was levied on 
the land in 1876 by a subsequent sheriff, and a claim was interposed. 
The entry of this levy was defective. The original 7. fa. having 
been found, with the entry of the former levy, was offered in evidence 
to cure the defect : 

Held, that it was irrelevant. 

3. Where the only description of land levied on was “lots of land 
numbers 211 and 212, in the 13th district,” and the entry did not 
state as whose property it was levied on, there being more than one 
defendant, on the trial of a claim case arising thereunder, the claimant 
was not estopped from raising the point of the defect in the entry 
by reason of the interposition of the claim. 
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(a.) Especially so where the levy was on lots of a certain number, and 
the claim was of 600 acres of land, numbers not known. 

(4.) This case distinguished from thoSe in 54 Ga., 296 and 59 /é., 849. 

4. The duty is on plaintiff in error to show error,—to make it appear to 
this court ; but where the bill of exceptions and record are so confused 
and uncertain as to render it difficult to see distinctly the points 
ruled below, and therefore impracticable to see errors in such rulings, 


an affirmance will result. 
. The case is not dismissed on the ground of confusion and uncer- 
tainty ; the judgment is affirmed, the result being the same. 


March 20, 1883. 


Sheriffs. Levy. Amendments. Evidence. Claim. 
Estoppel. Practice in Supreme Court. Before Judge 
Fort. Lee Superior Court. November Term, 1882. 


This record is brief, but somewhat confused. From it 
and the bill of exceptions, the following facts may be 
gathered: A fi. fa. in favor of Strozier, administratrix, 
against Lindsey and Martin, dated April 29, 1869, was 
levied July 28, 1869, by Gill, sheriff, ‘on two lots of land, 
numbers not known, but known as the place whereon 
Samuel Lindsey now lives, in the 13th district of said 
county, (Lee), levied as the property of the said Lindsey,” 
To this levy an illegality was filed September 7, 1869. 
This original paper appears to have been lost, and a copy 
established in lieu thereof. This established ff. fa. was 
levied on certain land, the entry of levy being as follows 


“ Levied this 7. fa. upon lots of land numbers 211 and 212 in the 
13th district, 15th of February, 1876.” 
(Signed) JAMES SALTER, D. Sherzf, 
I, P. TIsON, Sherif.” 


To this levy a claim was interposed by Mary E. Scar- 
borough. The affidavit stated as follows: 


“GEORGIA—LEE COUNTY. 

Enos Scarborough, agent for Mary E. Scarborough, sworn, says 
that lots of land, numbers not known, but known as the Samuel Lindsey 
home place, on which he lived at the time of his death, containing 600 
acres more or less in the 13th district of Lee county, levied on by 
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I. P. Tison, sheriff of said county, by virtue of a ff. fa. from 
Lee superior court, in favor of Caroline Strozier, administratrix 
of Jacob P. Strozier, vs. Delphia E. Johns and Samuel Lindsey, 
security, and levied on as the property of said Samuel Lindsey, is not 
the property of said Samuel Lindsey, but is the property of said Mary 
E. Scarborough.” 

On the trial, counsel for claimant moved to dismiss the 
levy, because it was vague and uncertain, and did not show 
whose property it was levied on. Counsel for plaintiff 
moved to introduce Salter, the former deputy sheriff, now 
the sheriff, to correct the entry and make it perfect. This 
was refused. 

The claim affidavit and bond were then tendered in 
evidence to show that the levy was made on lots 211 and 
212 in the 13th district, being the property in controversy. 
This was rejected. 

The original 7. fa. with the entry thereon, having been 
found, was offered in evidence to show that the property 
in controversy was levied on by the sheriff of said county. 
This was rejected. 

The court dismissed the levy, and plaintiff excepted, 
and assigned error on each of the above rulings. 

Mrs. Strozier having died, Hudspeth, administrator, was 


made a party in her place. 
D. A. VASON, for plaintiff in error. 
W. H. BALDY; W. A. HAWKINS, for defendant. 


JACKSON, Chief Justice. 


1. Can a deputy sheriff, afterwards sheriff, amend the 
levy of a deceased sheriff, whose deputy he was at the 
date of the levy, munc pro tunc, on the trial of a claim case, 
so as to cure the levy when defective ? 

By the Code, $3497, it is declared that “the sheriff or 
other executing officer may amend his official entries and 
returns, so as to make such entries and returns conform to 
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the facts of the case at the time such entry or return was 
made.” But this evidently contemplates that the officer 
who made the official entry originally may amend it, and 
nobody else. It is commonsense, too ; for who else would 
know the facts of the case but that officer? The court 
below was certainly right to rule that the deputy, at the 
time the original ievy was made by the sheriff, could not 
amend it. 

2. The bill of exceptions and record are very confused 
and uncertain, but as we gather the facts, the levy was 
made on an alias fi. fa. and the, original, found afterwards 
we suppose, was offered to cure the defect in that levy, 
We cannot see how the original could cure the defect. 
The levy on the original was made by Gill, sheriff, in 1869; 
the levy on the alias fi. fa. which made issue with the 
claimant, was made by Tison, sheriff, in 1876, and it was that 
levy which was to be amended. The other by Gill was 
stopped by illegality, and had nothing to do with this levy. 
The court was right to reject it as irrelevant. 

3. Did the recitals in the claim affidavit and bond estop 
the claimant from objecting to the defect in this levy on 
land? The levy was in these words: “ Levied this 7. fa. 
on lots of Jand numbers 211 and 212, in the 13th district, 
15th of February, 1876.” That is the whole description. 
The claim affidavit recites “ that lots of land, numbers not 
known, but known as the Samuel Lindsey home place, on 
which he lived at the time of his death, and containing 
600 acres more or less, in the 13th district of Lee county,”’ 
levied on by virtue, etc., ‘and levied on as the prop- 
erty of said Samuel Lindsey, is not the property of said 
Samuel Lindsey, but is the property of said Mary E. Scar- 
borough ;” and the bond describes it in the same way. 

In 54 Ga., 296, it was ruled that the defect in alevy was 
cured by affidavit and bond which claimed the property 
levied on (which was personal property), and which got pos- 
session thereby of the personalty, on the principle of estop- 
pel. In 59 Ga., 849, where the defect was that the levy did 
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not state as whose property the land was levied on by the 
sheriff, and there was but one defendant, the affidavit and 
claim estopped the claimant from excepting to the levy 
on that ground, though the levy was on land. 

But in the case before us now, the defect is, that the 
levy does not describe the property at all, setting out only 
that it is lots 211 and 212 in the 13th district, without more, 
and without stating as to whose property of the defend- 
ants in execution it was levied upon, though there were 
more than one defendant. 

So that this defect is not cured, or rather the claimant 
is not estopped from making the point on it, either by the 
case in the 54th, it not being personalty, or by that in 
the 59th, it being otherwise defective than in the failure 
to designate as whose property the land was levied on, 
and in this case there being two defendants, whereas in 
the case in the 59ththere was but one. Besides, the prop- 
erty levied on is two lots, naming them by number; that 
claimed is 600 acres, lots unknown. That claimed may 
not be that seized by this levy, but some other land. ' 

4. The duty is on the plaintiff in error to show error— 
to make it appear plainly to this court ; and where, as in 
the case at bar, the bill of exceptions and record make it 
difficult to see the points ruled below distinctly, and 
thereby, to see error in the court below, the judgment ren- 
dered below does not appear erroneous, and consequently 
should be necessarily always affirmed. 

5. On the ground of this confusion and uncertainty, a 
motion was made to dismiss this writ of error; but as that 
would only result in an affirmance of the judgment below 
and as the same result is reached for the reasons above 
stated, and as the policy of the recent legislation of the 
state is opposed to the dismissal of writs of error to this 
court, this writ is retained, and the case disposed of with 
the same practical result. 

Judgment affirmed. 

v 69—50 





782 SUPREME COURT OF GEORGIA. 








Baldwin ws. Daniel. 





BALDWIN vs. DANIEL. 


1. The Code, $3723. requires service of a copy of the rule #zsz granted 
on a motion for new trial, unless it is waived; but its due service 
may be inferred from the appearance of the party or his counsel 
and opposing the rule, or arguing matters collateral to it, ina man- 
ner to indicate that the party must have been served, or must have 
waived service. 

(a.) It seems that the notice here referred to, is dispensed with if the 
motion is heard at the term when the trial is had, and is only neces- 
sary where the rule #zsz is made returnable to be heard in vacation 
or at a subsequent term of the court.’ 

. It is apparent from the record that the grounds of the motion were 
examined and approved by the judge, for he modified and corrected 
the sixth ground of the motion, and certified the bill of exceptions 
to be true, and the motion for new trial and the grounds thereof are 
expressly made a part of this bill of exceptions. 

. The brief of evidence in this case has upon it an agreement by 
counsel “that the within is a correct brief of evidence taken on the 
trial, and they agree that the original written evidence and inter- 
rogatories may be used for the purpose of this motion.” This was 
signed by the counsel, and dated December 26, 1882. On thesame 
day, and immediately thereunder, is the following, signed by the 
presiding judge: ‘“ Approved, and ordered filed in office.” The 
clerk’s entry shows that all the foregoing papers were filed in office 
on that day. In the motion for new trial, which was fi'ed, heard and 
disposed of on the same day, is a recital to the effect that it was 
accompanied by “a copy of the written, and a brief of the oral, 
testimony adduced on the trial, agreed to by counsel and approved 
by the court.” The bill of exceptions, signed and certified in four 
days thereafter, states that the brief of evidence was perfected and 
approved by the court. With this brief of oral testimony is a full 
copy of the interrogatories and the written evidence in the case 
(except as to certain letters patent, the substance of which only 
is given, and which, upon suggestion of a diminution of the record, 
it was agreed should be held and taken for the letters), and all of this 
is certified by the clerk as containing a complete transcript of the 
record of the case : 

Feld, that the writ of error will not be dismissed, on the ground that 
the documentary evidence was not set forth in the brief of testi- 
mony accompanying the motion for new trial, and was not ap- 
proved an4 ordered filed by the judge. 
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(a.) The cases in 60 Ga., 322, and 66 Ga., 393, 634, are unlike the 
present case; and this court is willing to extend the principles 
of those cases further than is there laid down. 

. Representations as to the value and salableness of property, made 
after the sale thereof and after the property has pas:.ed to the pur- 
chaser, do not amount to a warranty, unless there is some new con- 
sideration to support it. 

. Neither were the antecedent representations in this case equivalent 
to a warranty, where the contract was in writing and contained no 
warranty. They formed no part of the consideration, and did not 
enter into the contract. 

. Where one purchases on his own judgment, or relies upon the judg- 
ment of a third person, placing no reliance upon the skill or judg- 
ment of the seller, a warranty cannot be implied from any repre- 
sentations made by the seller. : 

(a.) A representation or expression of opinion in this case that the 
plow would sell wel! in Mississippi or anywhere else, etc., did not, 
in the absence of fraud, amount to a warranty; especially if the 
buyer had opportunities to make inquiries and judge for himself of 
the advantages of the market, but neglected soto do. A court of 
equity will not afford relief to a party who, with the means of pro- 
tecting himself against the imposition of the other party, abandons 
them and relies upon his statements of quality or value. 

. The court erred in his charge to the jury on the subject of fraud, 
failure of consideration and warranty, as set out in the third, fourth 
and fifth grounds of the motion for newtrial. These charges are 
too vague and general, and were not warranted by the proofs in the 
case. 

8. The verdict is not authorized by the law and the evidence, and a 
trial should have been granted. 

JACKSON, C. J., concurred specially in the refusal to dismiss the writ 
of error. 


March 27, 1883. 


Practice in Supreme Court. Practice in Superior Court. 
Vendor and Purchaser. Contracts. Warranty. Charge 
of Court. Before Judge Hoop. Randolph Superior 
Court. November Adjourned Term, 1882. 


Baldwin, as transferee of certain notes and a mortgage 
to secure the same, given by Daniel to one McNair, brought 
suit on the notes and proceeded to foreclose the mortgage. 
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By agreement the two cases were consolidated. Defend- 
ant pleaded the general issue and failure of consideration. 
The latter plea alleged that the notes were given for the 
right to sell a certain patent plow-stock in Mississippi ; 
that McNair represented and warranted it to be the best 
plow-stock made ; that it would readily sell in Mississippi 
or anywhere else, and that all this defendant had to do 
was to introduce it and he would warrant it to sell; that 
plaintiff heard these statements made; that defendant 
relied upon them and gave the notes; that they were 
false and fraudulent ; that defendant endeavored to intro- 
duce -the plow-stock into use in Mississippi, but, after 
using every effort, both by himself and his agent, he failed 
to make any sales. The plea further alleged that Baldwin, 
the plaintiff, urged him to buy the plow, representing to 
him that it was the best plow that he (Baldwin) had ever 
seen, and that he had intended and actually purchased 
two thousand stocks to sell at his own store; that, in fact, 
this was untrue, and the representation was made to in- 
duce defendant to purchase; and defendant relied upon 
this representation in making the purchases. 

On the subject of the representation as to the quality 
of the plow, defendant's evidence showed that defendant 
went to Baldwin's store and asked him what he thought 
of McNair’s plow-stocks ; to which Baldwin replied, that 
he thought they were the best plow-stocks that he ever 
saw ; that he was going to invest $15,000.00 in them and 
supply Terrell and Randolphcounties. Baldwin testified 
that he did say that he thought the plow-stocks were good 
ones, but did not state that he intended to invest 
$15,000 in them, nor did he urge the trade. He had no in- 
terest in them or in the notes and mortgage at that time. 
The notes sued on were given in place of original notes 
which had previously been given for the plows. The other 
evidence need not be stated in detail. 

The jury found for the defendant. Plaintiff moved for 
a new trial, on the following among other grounds: 
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(1), (2.) Because the verdict is contrary to law, evidence, 
the weight of evidence and the charge of the court. 

(3.) Because the court charged that if the jury believed 
from the evidence that L. S. Baldwin, the plaintiff, was 
so mixed up in the taking the notes and mortgage shown 
to them in this case as to put him on notice of a failure 
of consideration, then any defence that might be made 
against the payee, T. F. McNair, could be made against 
Baliwin, the bearer of the notes, if he got them before 
due. 

(4.) Because the court charged that the jury could 
not consider the question of sale from McNair of the plow- 
stocks in question, except as shown by the mortgage and 
notes exhibited to them in this case, when the court had 
permitted counsel for plaintiff to show that the trade was 
made sometime before the notes sued on were given, and 
that the notes and mortgages shown were supstituted 
for the original note given for the purchase of the right to 
sell the plow-stocks. 

(5.) Because the court charged that if McNair repre- 
sented the plow-stocks to be specially good in the state 
of. Mississippi, and plaintiff knew it, this was a special 
warranty of the article sold; and if it did not come up to 
the representations, then there was a failure of the war- 
ranty, and that the jury would find for the defendant. 

(6.) Because the court admitted evidence as to the con- 
versation between defendant and Baldwin, it having oc- 
curred after the agreement between McNair and defend- 
ant, but before the notes and mortgage in suit were exe- 
cuted. 

The motion was overruled, and plaintiff excepted. 


PICKET & PARKS; J. H. GUERRY; JACKSON & KING, 
for plaintiff in error. 


A. Hoop, Jr., for defendant. 





786 SUPREME COURT OF GEORGIA. 





Baldwin on. Daniel. 


HALL, Justice. 


I, 2, 3. A motion was made todismiss this writ of error. 

(1). Because no notice of the rule zzs¢ was served upon 
the party called on to show cause. 

(2.) Because the grounds of the motion for a new trial 
were not verificd by the judge. 

(3.) Because the documentary evidence in the case was 
not set forth in the brief of testimony accompanying the 
motien for a new trial, and was not approved and ordered 
filed by the judge. 

The record in the case does not sustain either of these 
grounds of objection. 

The motion was made, and the rule z7s¢ thereon granted 
required cause to be shown immediately, or so soon as 
counsel could be heard, and the motion was heard and 
disposed of at the same term of the court when the trial 
was had. The defendant’s ccunsel, who was called upon 
to show cause, was present, as is shown by his agreement 
to the brief of testimony on the day the motion for a new 
trial was heard, and when the motion was overruled. He 
certainly appears to have taken part in the proceedings 
relating to the motion for a new trial, and his participation 
in such proceedings is sufficient to charge him with notice, 
or is evidence of a waiver thereof. True, noentry of ser- 
vice of notice appears upon the papers, nor is there any 
written waiver, and the Code, $3723, requires service of a 
copy of the rule zs, unless it is waived; but “its due 
service may be inferred from the appearance of the party 
or his counsel, and opposing the rule or arguing matters 
collateral to it, in a manner to indicate that the party must 
have been served, or must have waived service.” 21 Ga., 
214, 216. 

Moreover, it seems that the notice here referred to is 
dispensed with, if the motion is heard at the term when 
the trial is had, and is only necessary where the rule 
nist is made returnable ‘to be heard in vacation, or at a 
subsequent term of the court. 21 Ga., 214, 215. 
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It is apparent from the record that the grounds of the 
motion were examined and approved by the judge, for he 
modified and corrected the sixth ground of the motion, 
and certified the bill of exceptions to be true, and the mo- 
tion for a new trial and the grounds are expressly “made 
a part of this bill of exceptions.” 

The brief of the evidence in this case has upon it this 
agreement by counsel for the parties: * That the within 
is a correct brief of evidence taken on the trial, and they 
agree that the original written evidence and interrogatories 
may be used for the purpose of this motion.” Signed by 
counsel, and dated December 26th, 1882, and on the same 
day, and immediately thereunder, is the following, signed 
by the presiding judge: “ Approved, and ordered filed in 
office.” The clerk’s entry shows that all the foregoing 
papers vere “filed in office”’ on that day. In the motion 
for a new trial, which was filed, heard and disposed of the 
same day, isa recital to the effect that it was accompanied 
by ‘‘a copy of the written and a brief of the oral testi- 
mony adduced on the trial, agreed to by counsel and 
approved by the court.” And the bill of exceptions, 
signed and certified in four days thereafter, has this in 
reference to the brief of testimony, viz: that the same 
was “‘ perfected and approved by the court,” at the same 
time the motion was heard and determined. Along with 
this brief of the oral testimony, isa full copy of the interrog- 
atories and the written evidence in the case (except as tothe 
letters patent of McNair to the plow-stock in question, 
the substance of which only is given, and which, upon a 
suggestion of a diminution of the record, it was agreed 
should be held and taken for the letters), and all of which 
is certified by the clerk as containing a complete transcript 
of the record in the case. 

In support of this objection, the counsel cites the case 
in 60 Ga., 322, in which the court decided that, “in order 
for the brief of evidence to come up as a part of the 
record, under section 4253 of the Code, it must be approved 
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by the court in express terms, and such approval must be 
evidenced by an entry signed by the judge, or by a direct 
affirmation in the bill of exceptions. That while a pre- 
sumptive or implied approval will serve for the court 
below to act upon, and also for this court to act upon 
where the evidence is embraced in the bill of exceptions, an 
express approval is requisite to render the brief a part 
of the record, and to identify and authenticate it as such 
in the transcript.” 

In this case, although the approval was written out upon 
the brief, it was not signed by the presiding judge, nor 
was the omission to sign it accounted for; neither was 
there any affirmation inthe bill of exceptions that the 
brief had been approved. Whereas, in the case now under 
consideration, the approval was signed by the judge, and 
there is in the bill of exceptions an express affirmation 
that the brief was “ perfected and approved” by the court. 
In the present case the documentary evidence appears as 
a part of the brief of the oral testimony, approved, and is 
not merely “annexed” thereto, as in the case just cited. 

Nor do the cases cited from 66 Ga., 393 and 634, sustain 
the motion on this ground. The first does not bear upon 
the point at all; the clerk certified in that case that “the 
deeds referred to in the motion for a new trial and brief 
of evidence are not of file in said court.” The very reverse 
is certified, both by the judge and clerk, in this case. The 
last case cited, on account of its wide variance from this, 
does not control it. There the agreement of counsel was 
that certain original interrogatories should be used on the 
hearing, and sent up to this court asa part of the evidence 
in this case, and the court below approved the brief with 
an order that the clerk copy the interrogatories as a part 
of the evidence. What purported to be a copy of such 
interrogatories appeared in the record, detached and dis- 
connected from the approved brief, and without further 
authentication by the presiding judge; whereas, in this 
case, there was no such order to the clerk to copy and send 
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up; the written evidence was not disconnected and de- 
tached from the approved brief of the oral testimony, and 
was authenticated by the presiding judge, both by his ap- 
proval of the brief and the recital in the approved motion 
for a new trial, and as we have seen, in the bill of exceptions 
itself. Weare unwilling to extend the principles of these 
cases further than is there laid down; were we to do so 
we should feel that we were acting in opposition to the 
liberal practice enjcined by recent legislation. The mo- 
tion to dismiss the writ of error is, therefore, denied. 

4. 5, 6,7, 8. This was a proceeding to foreclose a mort- 
gage, brought by the assignee thereof, and of the notes 
it was made to secure. 

The papers, which were made negotiable on their face, 
were assigned before due. The defence set up was 
failure of consideration, breach of alleged warranty, and 
fraud, of which it was claimed the plaintiff had notice. 

The notes were given for the right to use in the state 
of Mississippi certain patented plow-stocks, of which 
McNair, the payee of the notes, was the inventor and 
proprietor, The plea sets forth that defendant pur- 
chased the right, upon the representations of the patentee 
and the plaintiff, but mainly upon those of the latter, that 
“the plow was the best he had ever seen; that he intended 
to purchase, and had actually purchased two thousand of, 
these plows to sell at his store, in Dawson, Georgia,” when, 
in fact and in truth, so far as defendant was advised and 
believed, he had not, and did not intend to purchase the 
same, but made the representations, which he well knew 
were false, for the purpose of inducing the defendant to 
purchase said right; that the payee inthe note and mort-— 
gage warranted the plow to be the best made--that it 
would readily sell in Mississippi, or elsewhere, and all that 
defendant had to do was to introduce it, and he would 
warrant it to sell; that the plaintiff was present and heard 
all this, and urged defendant to make the purchase; and, 
relying upon the plaintiff's “word and representation,” 
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he purchased the right. But, so far from being true, these 
representations were absolutely false. and were made with 
intent to defraud him; that he did introduce the plow 
into Mississippi; went there and tried to sell it himself, 
and employed competent agents to assist him, and, after 
doing all in his power to make sales, was unable to do so, 
“recognizing, himself, that the plow did not come up to 
the representations that the plaintiff had made to him.” 
Apart from these representations, no warranty as to the 
quality and usefulness of the plow was ever made, as ap- 
pears from the testimony. The purchase was made late 
in March, when notes were given. The notes sued on 
were substituted, on the 18th of May following, for the 
first that were given, and the mortgage to secure them 
were then executed and delivered. According to the 
defendant’s own testimony, before he made the pur- 
chase, he sought the plaintiff out and inquired of 
him his opinion as to the plow, which the plaintiff, 
in reply to his inquiry, gave him. He further swears 
that he went to Mississippi, where he remained some 
three months, at a cost of two hundrd and fifty dol- 
lars. The time he spent in Mississippi was during the 
months of July and August and September; that while 
there, he “ did not offer to sell plow-stocks, but tried to 
sell county-rights; that, by himself and agents, he did all 
he could to sell these rights, but was unable to sell any 
at all. Before his return from Mississippi, he made two 
agents in that state to sell rights, but had not since heard 
from them.” 

This is the only evidence of any breach of the alleged 
warranty. The plaintiff's testimony affirms the excellence 
of the plow-stocks, but denies the portion of defendant's 
testimony in relation to the plaintiff's intention to invest 
extensively in them. The only warranty set up, or 
attempted to be proved, consisted of the representations 
set forth. There was some dispute, as shown by the evi- 
dence, as to the time the plaintiff became the owner of 
these papers; but in the view we take, this was an imma 
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terial issue. These representations, it seems, were made 
both before and after the purchase was made. Such as 
were made after the sale, and after the property had 
passed to the purchaser, most certainly did not amount to 
a warranty (Benjamin on Sales, $$611,.612; 9 American 
R., 741,), unless there was some new consideration to 
support it. 

Neither were the antecedent representations equivalent 
to a warranty, where the contract, as in this instance, was 
in writing, and contained no warranty. They formed no 
part of the consideration, and did not enter into the con- 
tract. Benjamin on Sales, §$$621, 644, 610, 611. 

Where one purchases on his own judgment, or relies 
upon the judgment of a third person, placing no reliance 
upon the skill or judgment of the seller, a warranty cannot 
be implied from any representations made by the seller. 
Benjamin on Sales, $661. The representation or expres- 
sion of opinion that'the plow would sell well in Mississippi, 
or anywhere else, etc., did not, in the absence of fraud, 
amount to a warranty: and this is especially true, if the 
buyer had opportunies to make inquiries and judge for 
himself of the advantages of the market, but neglected so 
to do. 58 Ga., 116. A court of equity will not 
afford relief to a party who, with the means of pro- 
tecting himself against the impositions of the other 
party, abandons them and relies on his statements of qual- 
ity or value. 20 Ga., 242. 

There are general charges of fraud and failure of con- 
sideration set out in defendant’s pleas, but there are no 
specifications or particulars set out as to either charge, 
and there was no evidence going to establish either charge. 
The court erred in his charge to the jury, upon the subject 
of fraud, failure of consideration and warranty, as set out 
in the third, fourth and fifth grounds of the motion for a 
new trial. These charges are too vague and general, and 
were not warranted by the proofs in the case. 

The verdict is not authorized by the law and the evi- 
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dence, and a new trial should have been granted upon the 
first and second grounds set out in the motion. 
Judgment reversed. 


JACKSON, Chief Justice, concurring. 


I approve of the judgment not dismissing this writ of 
error, on the ground that the interrogatories are not 
properly documentary evidence. It may be abbrevi- 
ated, just as any other testimony, by personal witnesses, 
and a brief of it made part of the record, just as a 
brief of personal testimony on the stand. The remainder 
of the written evidence was either agreed to be abbre- 
viated or was part of the record of the case, and came 
up legitimately as part of it. So understanding the record, 
the judgment refusing to dismiss the writ of error does 
not collide with former adjudications, and I concur in it. 
In the judgment of reversal, I concur, for the reasons 
given in the opinion of the court. 


PALMER ¢é al. vs. SIMPSON. 


[This case was argued at the last term, and the decision reserved.] 





. Where a homestead is set apart subject to a debt for purchase 
money, specified as being held by a certain creditor, the applicant 
could claim nothing as against such debt, either principal or interest, 
by virtue of such homestead. 

2. After a homestead had been thus set apart, if the wife subsequently 
applied for a supplemental homestead out of the same property, as 
being the property of her husband, she would be estopped by his 
admissions made 2” judicéo, and could obtain no greater exemption 
from such claim than could her husband, had he applied himself. 

3. Where a suitor seeks to enforce an equitable cause of action on the 

common law side of the court, claiming a specific lien on certain 

property, and seeking to have a judgment cr decree so moulded as 
to condemn such property, the mode of procedure is as in equity, so 
far as verdicts and decrees are concerned, and such case will not 
fall within the constitutional provision requiring the judge to render 
judgment by default without a jury on an unconditional contract in 


(¢ 


( 
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writing. Nor would a decree subjecting such property be void be- 

cause founded on a verdict. 

(a.) This decree was signed and entered by the court itself, and differs 
from the case in 55 Ga., 475. 

4. Where one whosold a third interest in land, and gave bond for titles 
therefor, endorsed the purchase money note to a third party, stating 
in such endorsement that he thereby assigned the note and also all 
his interest and rights to secure the same by virtue of the bond, the 
holder of such note could not pursue the statutory remedy by filing 
a deed, because there was no title in him, He might procure the 
vendor to make a deed, and then pursue his statutory remedy, but 
he was not bound to do so, He could go at once into equity and 
subject the land—the debtor having acquired the other two-thirds 
interest, and holding the entire title. 

(a.) In this case the land having been sold, both under the judgment 
of the holder of this purchase money claim, and also under another 
judgment which covered the entire land, and as to which the home- 
stead was waived, the fund in court for distribution represented the 
whole property. 

(6.) No notice under §3586 of the Code was necessary in this case. 

5. By her willa testatrix provided as follows (after creating a particu- 
lar estate in certain property): “‘ At the death of my said sister, or 
at my death, if 1 should outlive her, I give all said property to be 
disposed of as follows: After the same has been duly valued by 
three disinterested appraisers, to be appointed by the ordinary, 
$2,000 shall be deducted from said valuation for the benefit of 
George Palmer, which I hereby give to him in said property ; when 
said George Palmer shall, after paying his brother Stephen one- 
third of the valuation thus reduced, and his brother John one-third 
of the valuation thus reduced, to be sole owner of the property thus 
willed in item 2d”: 

Held, that under such will, after George had received two thousand 
dollars, the entire property was charged with the payment of the 
amounts due to his two brothers. 

(a.) The legatees did not annul the scheme of division contemplated. 
by the will, but contracted in furtherance thereof, by giving to the 
two brothers, John and Stephen, the notes of George for the 
amounts which he was to pay them respectively, and giving to him 
their bonds for titles upon payment of such amounts. 

(6.) The claim of the holder of the purchase money note being supe- 

rior to the homestead, and those of the other creditors being inferior 

thereto, the fund in court was properly awarded to him. 


February 20, 1883. 
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Homestead. Practice in Superior Court. Equity. 
Estates. Wills. Constitutional Law. Vendor and Pur. 
chaser. Liens. Before F. H CoLLey, Esq., Judge fro 
hac vice. Wilkes Superior Court. May Adjourned Term, 
1882. 


A house and lot, in the town of Washington, was sold 
by the sheriff under two f. fas. against George Palmer; 
the first in favor of A. Franklin, the second in favor of 
W. W, Simpson. The money was brought into court and 
distributed under rule, the following claims therefor be- 
ing placed in the hands of the sheriff: 

(1.) The record of a homestead set apart to George 
Palmer, July 21, 1879. 

(2.) The record of a supplemental homestead allowed 
to his wife, Annie M. Palmer, December 22, 1882. 

(3.) A fi. fa. in favor of A. Franklin, against George 
Palmer, founded on a judgment rendered in Wilkes county 
court, May 19, 1870. 

(4.) A fi. fa. in favor of W. W. Simpson against George 
Palmer, founded on a verdict and decree in Wilkes su- 
perior court, at the November term, 1879. 

(5.) A f. fa. in favor of W. O. Bohler against George 
Palmer, founded ona judgment rendered in Wilkes county 
court, February 17, 1870. 

(6.) A fi. fa. in favor of W. O. Fortson against George 
Palmer, tounded on a judgment rendered in Wilkes county 
court, December 12, 1881. 

(7. A fi. fa. in favor of P..H. Norton against George 
Palmer founded on a judgment rendered in Wilkes county 
court, January 9, 1882. 

On the trial, the evidence in regard to the homestead 
and supplemental homestead was, in brief, as follows: In 
1879, Palmer applied to have a homestead laid off out of 
the house and lot sold. The petition stated that “the 
said house and lot is bound and subject to a debt for the 
sum of $3,000, to W. W. Simpson for the purchase money, 
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and it is only in said land, subject to said purchase money 
debt, that your petitioner prays said homestead may be 
laid off, which interest is worth $1,000.” 

The county surveyor returned that said interest was 
worth $1,000, and on July 21, 1879, the ordinary duly ap- 
proved the application. 

Personal property to the amount of $50.00 was, at the 
same time, set apart. The proceedings show that they 
were under the constitution of 1877. 

The petition of Annie M. Palmer, for a supplemental 
homestead, recited as follows: She is the wife of George 
Palmer, who is the head of a family. A homestead of 
$1,050, has already been set apart to her husband, under 
the constitution of 1877. The only property owned by 
said George is his house and lot (the same afterwards sold), 
and this is subject to the following encumbrance: W. W. 
Simpson has title to one undivided third interest in the 
same, holding it as security for a debt of $3,000, which 
said George Palmer owes him; and Palmer, by said judg- 
ment of the ordinary, has had set apart to him $1,000 in 
the same as a homestead, said homestead to attach only 
to the excess of the value of said property over and above 
$3,000. George Palmer failing and refusing to do so, his 
wife prays to have $550 set apart as a suppiemental home- 
stead, under the constitution of 1877, out of his said in- 
terest in the property. The same is town property, and 
as $550 worth thereof cannot be set aside by metes and 
bounds, she prays an order directing that, if said house and 
lot are sold, the levying officer shall, after deducting the 
one-third coming to Simpson and the $1,coo already set 
apart as a homestead in the excess of said property over 
$3,000, or such part of the $1,000 as such excess shall sell 
for, pay out of the residue $550 to the ordinary to be in- 
vested, etc. 

W. W. Simpson and the other creditors were duly served, 
and, at the time and place of hearing, the ordinary passed 
the following order : 
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“ORDINARY’S OFFICE, December 22, 1882. 

This application of Annie M. Palmer for a supplemental homestead 
in the property of her husband, George Palmer, is hereby approved ; 
and it appearing that since said application was filed the Louse named 
therein was sold at sheriff's sale for $3,700; and it further appearing 
that the sheriff had notice of said application, and that the said $3,700 
is still undistributed, it is ordered that Jno. J. Crafton, sheriff, pay over 
to the ordinary the sum of $550 of the $3,700, for which the house and 
lot sold, said $550 to be invested by some proper person selected by 
the ordinary in property selected by the applicant. ” 


The claim of Simpson was supported by the record of 
a suit which showed, in brief, the following facts: Simpson 
brought an equitable action against Paimer, on the com. 
mon law side of Wilkes superior court, on the note set out 
below. He alleged that the consideration of the note was 
a legacy left by Miss Mary Ann Pettus, also set out be- 
low; that George Palmer elected to take the house and 
lot in controversy and certain other property, and in order 
to secure the note which he gave to John T. Palmer, 
accepted a bond for titles from the latter, conditioned for 
the conveyance of all said John’s right, title and interest 
in the house and lot and other property named, upon the 
payment of the note by said George; that the note and 
lien was transferred for value to Simpson; that George 
Palmer is insolvent and unable to pay the note without 
subjecting the property. 

The note sued on was an ordinary promissory note, pay- 
able to John T. Palmer, or bearer, one day after dite, with 
ten per cent. interest for $2,395.07. On the back of this 
note was the following endorsement : 


“I hereby endorse, transfer and assign for a valuable consideration 
the within note, and also all my rights and interest to secure the same 
contained in a bond for titles given by me to George Palmer, dated 
January Ist, 1875, now in possession of George Palmer, and executed 
to secure the payment of this note. 


[Signed] JNo. T. PALMER. 
November 24, 1877.” 


The bond for titles given by Jonn T. to George Palmer 
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was conditioned “to release and convey to him all my 
right, title and interest in and to the house and lot where 
said George now resides, together with the horses and 
carriage, wagons and harness, and all other personal prop- 
erty thereto belonging, my interest in said property being 
an undivided third interest ”’ 

The will of Miss Pettus, under which the interest of the 
Palmer brothers accrued, contained the following items: 


“Item 2d. To my sister, Sarah Palmer, during her life, I give the 
house and lot, left me by my father, with all my furniture, carriage, 
horses, etc., (here the house and lot are described.) 

“Item 3d. At my sist-r’s death, I desire said property disposed of as 
follows: After the same has been duly valued by three disinterested 
appraisers, to be appointed by the ordinary, $2,000 shall be deducted 
from said valuation for the benefit of George Palmer, which I hereby 
give to him in said property, when said George Palmer shall, after 
paying his brother Stephen one-third of the valuation thus reduced, 
and his brother John one-third of the valuation thus reduced, be sole 
owner of the property thus willed in item 2d.” 


Under this suit of Simpson vs. George Palmer, the jury 
found for the plaintiff a specified amount ; also ‘“‘ that said 
debt isa lien on all the property contained in the third clause 


” 


of the will of Mary Ann Pettus;”’ that the note and lien 
had been transferred to Simpson, and that the lot be sold 
to pay Simpson's claim. On this verdict was entered the 
following decree: ‘“ Let the above stated finding of the 
jury be the decree of this court, and it isso ordered.” A 
fi. fa. was issued and levied on the lot. 

A deed was introduced from Stephen R. l’almer to 
George Palmer, dated June Ist, 1876, which recites that a 
note had been given to him similar to that given to John 
T. Palmer, and that it having been paid, said Stephen R. 
conveyed his undivided one-third interest to said George. 

The following facts appeared from the admissions of the 
parties. Mrs. Palmer, the life tenant, died subsequently 
to January Ist, 1875. The property named in item 2d 
of the will of Miss Pettus was appraised as follows: The 
house and lot at $7,400.00, the furniture at $1,785.00, the 
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“wood lot” at $1,125.00. On January Ist, 1875, the wood 
lot was sold and the proceeds equally divided between 
George, Stephen and John T. Palmer. Another 7. fa. 
held by Franklin, issued from the superior court, under 
which, in part, the sale took place, and which has been 
paid off, was founded on a note containing a valid waiver 
of the homestead. 

The case was submitted to the court without a jury. 
He ordered $3.045 00 of the fund to be paid to Simpson. 
The other contestants excepted. , 


W. M.& M. P. REESE; HAKDEMAN & IRVIN, for plain- 
tiff in error. 


R. TooMBS; JOHN A. STEPHENS, for defendant. 


JACKSON, Chief Justice. 


This case arose on a money rute to distribute a fund in 
court. The contestants were Simpson, the defendant in 
error, various judgment creditors, and the defendant in 
execution and his wife, who claimed part of the fund 
under homestead set apart to them, plaintiffs in error. 

1. In respect to the homestead claim of defendant in 
execution, it is enough to say that the homestead is set 
apart subject to the purchase money rights now in the 
hands of Simpson. Therefore, he can claim nothing against 
Simpson. Of course the exception of this purchase money 
included interest as well as principal, and embraced the 
entire claim of the defendant in error. 

2. The wife applied for supplemental homestead out of 
the same property, the defendant himself having secured 
it only for $1,050.00. She only applies for homestead out 
of his property in his stead ; and when she does apply for 
it in that character, she is estopped by his admission, 
made iz judicio, and certainly could get no more money 
exempted than could he, if he himself had applied. It 
would be queer, if, when he would not apply, because 
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bound by his admissions not to do so, or because too honest 
to do so, or for any other reason satisfactory to himself, 
she became entitled to apply for and get, not only what 
he could have gotten, but more. If such were the law, 
the husband and father would always decline to apply, and 
substitute his wife as his agent, the agent getting and 
recovering more than the principal could possibly recover. 
Strange law, strange construction of the law! 

The conclusion must be, that as respects these home- 
steads, Simpson must recover as much money as his claim 
calls for, or rather as his judgment entitles him to, if a 
valid judgment. 

3. Is that judgment void because founded on a verdict 
of a jury? The action of Simpson against the defendant, 
Palmer, is equitable. The remedy, it is true, which he 
sought is, in form, at law; but the re'ief is purely equita- 
ble. The judgment is not, in strictness, a judgment at 
law, but in equity. It gives a specific lien on certain 
specific property, and is so moulded as to give tlris specific 
final decree condemning this property to pay the debt, if 
enough, and if not sufficient, then to operate as a general 
judgment. The pleader evidently proceeded under $3082 
of the Code, which enacts that “no suitor, however, is 
compelled to appear on the equity side of the court; but 
he may institute his proceedings for an equitable cause of 
action upon the common law side of the court at his option, 
and the court may allow the jury to find a verdict, and a 
judgment be rendered thereon, so moulded and framed 
to give equitable relief in the case, as verdicts and decrees 
are rendered and framed in equitable proceeding. ” 

It was not the intention of the framers of the constitution 
to annul this statute ; yet it would be annulled if juries were 
excluded. The proceeding isto be asinequity. The lan- 
guage is, “as verdicts and decrees are rendered and framed 
in equity proceeding.” So the mode of procedure is as in 
equity, sofar as verdicts and decreesare concerned. In equi- 
ty, a verdict would Le rendered, and it would be constitu- 
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tional, because it has been decided not to be within the 
provision of the constitution requiring the judge to render 
judgment without a jury on an unconditional contract in 
writing. 58 Ga.,457. This being a suit at law upon an 
equitable right to have it enforced as in equity, to have 
the verdict and judgment as in equity, to be moulded 
and framed to suit the equitable relief asked, as in equity, 
we think that it should stand on the same platform as 
equity cases, and that the judgment or decree is not void 
because a verdict was rendered. 

Let it be noted that the decree here, or the judgment, 
is that of the judge. It is signed and entered by the court 
itself. It is not a judgment entered on a verdict by counsel, 
as in 55 Ga., 475, and following cases. The court here 
did pass on the case and enter the decree. 

At all events, it is substantially an equitable proceeding, 
and should be ranked with such proceedings, as not em- 
braced within the constitutional provision as to civil cases 
triable without a jury. 

Therefore, this judgment or decree fixes the lien of 
Simpson upon all this property, so far as defendant in 7. 
fa. and those in privity with him are concerned. It binds 
the whole land, and exciudes their homestead from oper- 
ating upon any part of it. 

4. It is insisted, however, that the fund in court does 
not represent all the land, but two-thirds, because Simpson 
is a vendor and has not pursued his remedy as to one-third 
(Code, 3654), and no part of this fund represents that third 
because not sold. Itis true that he did buy the note of 
John Palmer on his brother, the defendant in execution, 
and took the note with this endcrsement thereon: “I 
hereby endorse, transfer and assign for value, the within 
note, and also my interest and rights to secure the same, 
contained in a bond for titles given by me to George 
Palmer, and executed to secure the payment of this note.” 
The bond is a bond for titles to George Palmer when he 
pays off the note. 
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But it must be borne in mind that Simpson is not the 
vendor, and could not pursue the statutory remedy under 
Code, $3654, because he could not make the deed. True, 
if the vendor to him had made, or would make it, he might 
pursue that remedy. 56 Ga., 165. But is he bound to go 
to him? Can he not go at once into equity? He did 
so, and thus subjected all the land. It was sold under 
his execution, and another execution, Franklin’s, which 
also was founded on a contract which waived homestead. 
So that the fund represented all the land. The land was 
sold under Franklin’s 7. fa., which covered all, and under 
Simpson’s, which even in the view of counsel for plaintiff 
in error covered, if the court had jurisdiction to render 
judgment on a verdict, one-third; for surely his lien is 
good for that. No notice under 3586 of the Code was 
necessary in this case; for Simpson knew all about it and 
thought all was sold, and so did Franklin. So that the 
fund is in the place of all the land. All the land was sold, 
and the question is, who is entitled to the fund? 

5. Unquestionably, under the will of Miss Pettus, all 
the land was charged with the share due to John Palmer; 
that share was represented by the note sold to Simpson, 
and under the will, Simpson’s debt is a charge on all the 
land, and so the decree was rendered. But it is argued 
that the three brothers changed their rights under the 
will, and made acontract between themselves, and thereby 
the two brothers sold out their shares to one-third of the 
land each, to George, the defendant in execution, and 
he took their bond for titles to the land; and thus they 
relinquished the charge on all the land which they had 
under the will to secure their interest, and took in lieu of 
it one third of the value of the land, secured only by a 
statutory vendor’s lien, with bond for titles, for that third. 
Reading and construing all they did in the light of all the 
facts, we do not think that such was the contract. The 
defendant certainly did not so think; for he applied for 
homestead out of all the land, and said in his petition that 
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all was subject to Simpson’s claim. Simpson, who bought 
from John, did not so construe what was done; for he 
sued for and got a decree subjecting all of the land. The 
superior court which passed upon the suit of Simpson, and 
adjudicated his claim against defendant, did not so under- 
stand it; for it decreed that Simpson had a lien on all. 
The agreement does not show any division of the land, 
but only an estimate fron: the appraisement of the sum 
due each, and as by the will the land was charged, all of 
it, with what was due each of the two, by George, the de- 
defendant, he gave his notes therefor, and in order to 
secure himself he took their bond for titles to be made 
when he paid them. That bond was really no additional 
security to the brothers, to Stephen or to John, orto John’s 
vendee, Simpson. The land, the whole property, was their 
security for the bequest which their aunt left them. It 
was the purchase money for the entire property, which 
George was to pay Stephen and John before he got title 
to it or any of it. True, he was to receive two thousand 
dollars, first of all, the first charge upon it all, then he was 
to pay each of them one-third of the value of what remained ; , 
then, and not till then, the entire property by the will was 
vested in him, and he got title thereto free from all charges 
and encumbrances. So that the scheme. or arrangement, 
or contract between the brothers, was but in furtherance 
of the will, made to carry out its true intent and spirit. 
This arrangement has to be gathered piece-meal. It no- 
where appears as an entirety, all in one place, so as to be 
read and construed at one glance; but we gather the frag- 
ments together, and from them we make out the contract 
or arrangement as best we may; for unquestionably there 
was an arrangement among the brothers made to suit 
George. Probably the carriage and horses, furniture, etc., 
the personalty, swallowed up his two thousand dollars, 
or in some way that wasallowed him. Then the wood lot 
was sold and divided. Then these two notes were given 
on ten per cent. time to suit him. He paid that to 
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Stephen, but was unable to pay John. He wanted his 
money which his aunt left him, and sold his claim to Simp- 
son, transferring the note and his bond to make titles to 
his third interest, also to Simpson as security additional 
to it, as was doubtless thought, but by no means in ex- 
tinguishment of the original lien. Nothing is said about 
doing away with the will. No scintilla of testimony is 
offered to that effect. Had it been in existence, it would 
have been produced. It was not produced. In the ab- 
sence of it, it ought not to be presumed ; for it would have 
parted with a lien on all the property for one on a third 
of it. We construe this arrangement, as we collect it from 
these scattered pieces, not as a novation (a strange thing, 
by the way, to graft ona will), a contract in annihilation of 
the will, an agreement to set it aside, but as an arrange- 
ment to carry it out to suit the several positions and wishes 
of the three legatees of this estate. The defendant in 
execution simply gave, in addition to the remedy already 
in the hands of his brothers, a recognition of their title to 
one-third undivided interest in the property, by accepting 
from them a bond for titles thereto, while he at the same 
time secured for himself perfect title, free of incumbrances 
to all the land whenever he paid them. This carried out 
the will. Hewas to have the title when he paid them, by 
the will. He was to have the title when he paid them, by 
this arrangement. In both cases, he had first to pay them. 
The will indicated no time or mode. The agreement gave 
time by providing for ten per cent. interest until paid, and 
was the machinery used to carry into effect the will. 
Thus we come to the conclusion, that the judgment of 
the court below, in awarding the money to Simpson in 
accordance with his decree to collect it out of this land, is 
right—right as against the defendant and his privies in 
estate, because they are concluded by it and recognized 
it, or the claim on which it is founded, as superior to home- 
stead, in that it was purchase money ; and right as against 
the judgment creditors contesting with him, because the 









804 SUPREME COURT OF GEORGIA. 








Dean, executor, vs. Feely e¢ ad. 





decree, fastening his lien on the land in a higher place . 
than the homestead, could-take the money, while their's 
were inferior to the homestead and inferior to the decree. 


63 Ga., 296; 64 /b., 365. 


Judgment affirmed. 


DEAN, executor, vs. FEELY ef al. 


[This case was argued at the last term, and the decision reserved.] 


. The case between these parties has been twice before this court. It 


was held, in 61 Ga., 77, that the will of the testator (Lawrence 
O’ Byrne) vested a life estate only in his son (James Jeremiah), with 
remainder over to the children of the latter ; and that, at the birth of 
his daughter (Mary Louise), the title vested absolutely in her for her 
own use and benefit, and to be used or disposed of as she might 


think proper. 


.) Until the birth of such daughter, the title was held to be in the 


executors of the testator for ceitain trusts; but that, by her birth, 
the estate of the ultimate remaindermen was destroyed. 


. When this case was here for the first time, the question of the bar 


(a. 


of the statute of limitations was not passed on, because not insisted 
upon. 

) This court has held that, upon the birth of a child to the son of 
testator, the trust, or gvas# trust, ceased ; the control of the execu- 
tors terminated, and the remainder in fee vested in such child. 


(4.) In the case in 64 Ga., 676, it was ruled that the title on which 


prescription was founded, having been acquired before the birth of 
a remainderman, such birth did not suspend the prescription. This 
harmonizes with 61 Ga., 77. 


. The second question made by defendant’s bill of exceptions has 


been twice before this court in this case, and was in both instances 
ruled adversely to the position now taken by them. The questions 
then considered as to these parties are res adjudicata and final. 61 


Ga., 77; 66 /b., 273. 


. Since the adoption of the Code, there has been no statute of limita- 


tions in this state in respect to actions to recover realty; nor were 
such actions included in the limitation act of March 16, 1869. 


(a.) If the act of 1869 were applicable, the lessor was a minor when 


her right of action accrued, and so continued to the time of the 
commencement of this suit; nor does it appear when a guardian 
was appointed for her. She would not, therefore, be barred. 
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. Where a tenant for life, as such, makes valuable improvements 
upon the land during his occupancy, these improvements are not 
a charge upon the property when it comes to the remainderman. 
Where improvements of a permanent character are made in good 
faita by one who has no claim of right to the possession, but is a 
tenant by sufferance only, the value of such improvements may be 
allowed to the extent of the rent found to be due for the use of the 
land, but no further. But where the premises are held dona fide 
under independent and adverse claims of title, then the party mak- 
ing such improvements is entitled to have their full value allowed 
him. 

.) Our Code makes a distinction in regard to setting off improve- 
ments against mesne profits between one who is dona fide in posses- 
sion under claim of right, and a mere trespasser. In the latter case, 
mesne profits are not to be reduced below the sum which the prem- 
ises would have -een worth without such improvements; in the 
former case no limit is fixed. 

. Adefendant in ejectment may claim compensation for improve- 
ments made by his predecessor in the title, under whom he holds by 
warranty deed, as fully as such warrantor could have done. 

. A defendant in ejectment cannot be compelled to pay an enhanced 
amount as rent in consequence of his own improvements. 

.) Whether a defendant in ejectment may have a verdict for the ex- 
cess in value of improvements over rents, which stall constitute a 
lien on land to the extent of such excess, is not decided, as not being 
made by the pleadings, or passed upon by the court below. 

. The verdict was right under the evidence. 

. The testimony of Wyly was properly admitted. He was not a party 
to the record; and had he been, he was competent to testify to mat- 
ters not transpiring between himself and deceased. 


February 13, 1883. 


Wills. Estates. Title. Prescription. Statute of Limi- 
tations. Mesne Profits. Set Off. Witness. Before 
Judge TOMPKINS. Chatham Superior Court. June 
Term, 1882. 


In 1875, ejectment was brought, on the demise of Mary 
Louise O’ Byrne, against Feely e¢ a/., as tenants in posses- 
sion. There were two counts in the declaration. The 
first alleged the lease and ouster in 1861 ; the second was 
for mesne profits from that time. Pending the suit, the 
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plaintiff's lessor died testate, and Dean, her executor, was 
made a party plaintiff. Defendant pleaded the general 
issue; prescriptive title; the general statute of limita. 
tions; the statute of 1869; set off of improvements placed 
on the land, and of taxes and insurance paid in 
connection therewith against mesne profits; and estoppel 
because of assets received by the lessor of the plaintiff 
from the warrantor under whom the defendant held. 

The case has been twice in the Supreme Court, and will 
be found reported in 61 Ga., 77, and 66 /b., 273. The 
facts are, in brief, as follows: Lawrence O'Byrne died, 
leaving a will, which was probated July 12, 1836. After 
giving certain specific bequests, the fifth and sixth items 
were as follows: 


“sth Item.—I give and bequeath unto my son, James Jeremiah 
(after paying the above named legacies), the whole of my real and 
personal estate, consisting of houses, lands, tenements, negroes, etc., 
as will appear by deeds and titles in my possession, to have and to 
hold the same for his use as specified in the following, viz : to receive 
all the proceeds of the rents, interest, etc., which may accrue from 
the property for his own and special use, after deducting the necessary 
expenses on the same property; but in no case whatever shall he be 
allowed, until he shall have arrived at the age of twenty-one years, 
the control or management of the said property or estate, but allowed 
such sums of money as my executors may deem necessary for his edu- 
cation and maintenance. I further command that my son, James 
Jeremiah, shall not have the power of disposing or selling the above 
property during his natural life, his possession or benefit of the same 
being but for his natural life. But in the case of any lawful issue by 
him, then the same shall descend to his child or children, for their use 
and benefit, and to be used or disposed of as they may think proper or 
fit. But in the event of no lawful issue from him, the other named 
property shall be equally divided among my relatives named in this 
will. 

6th Item.—I request of my executors to pay particular attention to 
the education of my son, James Jeremiah ; to see that he is properly in- 
structed in the faith of the Roman Catholic Church, and to receive a 
finished education in some Catholic college in the United States.” 


Anthony Porter was appointed an executor, and man- 
aged the trust in the will until James J. O'Byrne, the son 
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of the testator, became of age, when, on January 10, 1855, 
he turned over to said James J., the residue of the prop- 
erty, including this lot, and took his receipt for it ‘‘as my 
own.” On January 17, 1855, Porter filed his final account, 
in which he stated that this lot ‘‘ was delivered over to 
James J. O’Byrne, the son and heir at law, under the will 
of deceased.”” Other receipts, given to Porter by O'Byrne 
about this time, described the latter as ‘“‘son and only 
legatee.’’ Subsequently, Porter was discharged as execu- 
tor, it appearing that “said estate has been fully closed up, 
as appears by the returns duly filed.” But he obtained no 
discharge as trustee. 

Mary Louise O’Byrne was born December 12, 1855, and 
died July 7, 1876. She was the only daughter of James 
Jeremiah O'Byrne, who died September 27, 1860. He 
left a considerable amount of preperty, to which Mary 
Louise was one of the heirs at law; but it was consumed 
or disposed of before the commencement of this suit. 

James J. O’Byrne, having taken possession of the lot 
as his absolute property, permanent, valuable improve- 
ments were afterwards erected thereon. After these im- 
provements had been placed on the premises, he sold the 
lot and improvements on the oth day of February, 1858, 
giving a fee simple title, with warranty, to William Wright, 
for ten thousand dollars. Wright, on the 2d day of July, 
sold one-half interest in the same to George W. Wylly, 
giving a fee simple title, with warranty, for six thousand 
dollars: and he sold the other half, giving a similar title, 
with warranty, also to George W. Wylly, on the 3d day 
of January, 1860, for six thousand dollars. Wylly had no 
notice of any defect in the title till the bringing of this 
suit. 

On the 24th day of January, 1860, he sold the entire 
lot and improvements, giving a fee simple title, with war- 
ranty, to William H. Wiltberger, who died testate, leav- 
ing R. J. Davant his executor. Possession accompanied 
each conveyance. 





808 SUPREME COURT OF GEORGIA. 





Dean, executor, vs. Feely ef ad. 





Prior to the possession of the premises by James J. 
O’Byrne, they were in a very bad condition ; some of the 
witnesses testified that at times the lot was a nuisance, 
and that as asource of income it was worthless. Fora time 
it had been rented for $200.00, and later, for $250.00 a 
year. There was an old small stable upon it, which 
required the expenditure of about $30.00 a year to keep 
it up. Since the improvements were put upon the lot, it 
has been valued at from $8,000.00 to $12,000.00, and the 
improvements have been valued at from $3,500.00 to 
$5,000.00. 

There was other testimony showing the amount cf taxes 
paid, etc., not material here. Pending the action, Wylly, 
who was the warrantor of Wiltberger, re-purchased from 
the latter for $8,000.00. 

There was some testimony tending to show that certain 
land in Liberty county had been given to James J, 
O'Byrne in part payment for this lot, and it was sought 
to trace this into the hands of his administrator. 

At the close of plaintiff's evidence, defendants moved 
for a non-suit on the following grounds: 

(1.) Because the evidence disclosed the fact that the 
legal title to the property in dispute was in Anthony 
Porter, as trustee, and so continued, and had not vested 
in the said Mary Louise O'Byrne at the time of the 
demise laid in the deciaration, nor at any other time prior 
tothe commencement of this suit. 

(2.) Because defendants and those under whom they 
claim, had acquired a complete title by prescription to 
the said premises prior to the commencement of said 
action, 

(3.) Because the right of action set forth in said suit 
was barred by the act of the general assembly, approved 
March 19, 1869, having accrued prior to the first day of 
June, 1865. 

The non-suit was refused, and defendants excepted 
pendente lite, 
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The jury found for the plaintiffs, without mesne profits. 

Plaintiffs moved for a new trial on the following among 
other grounds: ; 

(1.) Because the verdict is contrary to law and evidence. 

(2.) Because of various charges and refusals to charge, 
which it is unnecessary to set out in detail; but the view 
taken by the court may be gathered from the following 
charges on this subject: 

“If you believe that the defendants are trespassers on 
the land—that is, that they went into possession not dona 
fide, in good faith, claiming and believing that they had 
a right to the land as against the plaintiff, then this is the 
rule of law in arriving at and fixing mesne profits. [The 
court here read section 3468 of the Code of Georgia, 1873; 
also the fourth head-notein Beverly & McBride vs. Burke, 
ing Ga., p.440] That is, although you might find that 
the permanent improvements and repairs put on the land 
by those holding adversely to plaintiff, are greater than 
the amount of profits yielded by the premises (the land 
and the improvements), to the defendants since January 
3, 1861, yet the defendants would be liable to pay now, 
as mesne profits, what the land was reasonably worth 
without such improvements. 

“If the defendants were trespassers, and the value of the 
improvements and repairs is not now as great as the rents 
and profits that have been received from the rent, use and 
occupation of the land and improvements from January, 
1861, up to this date, then the sum allowed as mesne profits 
‘should be the difference in those two amounts. 

“If, however, the defendants and those under whom they 
claim, in good faith, bought the land from the father of 
Mary Louise O’Byrne, believing he had full right to sell 
and make the deed he did make, and being so in posses- 
sion dona fide, improved the land by putting buildings 
upon it, then the rule for recovering mesne profits is as 


follows: (I read sections 3356 and 2906 of the Code.) 
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“I construe the lawto be this: If you find from the evi- 
dence that the defendants, and those from whom they 
purchased or leased, were dona fide buyers and holders of 
the land, under a claim of right and title, then you are to 
estimate from the evidence what the rents and profits of the 
land, as it stood when J. J.O’ Byrne sold it, would have real- 
ized from January, 1861, upto this date, not counting in the 
rents and profits of the whole premises, with the improve- 
ments put there since O'Byrne sold the land, but looking to 
the land alone. To this amount of rents and profits that you 
find the land itself would have brought, you can, if you 
see proper, add interest on the various amounts as they 
from time tc time accrued, and take the whole sum, less 
the amounts shown to have been paid for taxes upon the 
lot itself without the improvements, and this you can 
take as the value of the mesne profits, subject toa set- 
off of the present value of the improvements now upon 
the land, and put there by defendants and those under 
whom they claim, their agents, servants, or lessees.” 

The motion was overruled, and plaintiffs excepted. 
Defendant also assigned error both in the refusal to grant 
a non-suit, and on various charges and refusals to charge 
not material here. 


JOuN G. CLARK ; LESTER & RAVENEL; GEO. A. MER- 
CER; JAMES ATKINS, for plaintiffs in error. 


CHISOLM & ERWIN; J. R. Saussy; W. H. WYLLY, 
for defendants. 


HALL, Justice. 


The bills of exceptions of the defendants, filed pendente 
“ite, were brought up in the record, error was assigned 
thereon, and they were ably and exhaustively discussed 
here. The questions they make relate exclusively to the 
titles in controversy, and are: 

(1.) That when Mary Louise O’Byrne made the lease 
to John Doe, on the first day of January, 1861, the legal 
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title was in Anthony Porter, who was executor of the will 
of Lawrence O'Byrne, ur.der which she claims title. 

(2.) There was no title in her as the plaintiff's lessor at 
the time of the trial, as she was then dead; that she left 
a will, by which she conveyed whatever title she had to 
Dean, the executor named in her will, to be held upon 
certain trusts; that he took by purchase and not by 
descent ; that she, having conveyed her title pending the 
suit and before the trial, there could be no recovery on 
her demise. It was insisted further, that the legal title 
was still in Porter, who, as the executor of Lawrence 
O'Byrne, remained the trustee of Mary Louise until his 
death, which: occurred in December, 1869, and that the 
defendants acquired a good prescriptive title. 

(3) That inasmuch as the lease was made January Ist, 
1861, and the ouster was prior to June tst, 1865, and the suit 
was not commenced until October Ist, 1875, the case is 
barred, upon the face of the pleadings, hy the act of the 
general assembly, approved March 16th, 1869. 

1. The case between these parties has been twice before 
this court, at the August term, 1878, and the judgment 
of the court will be found in 61 Ga., 77. This court then 
held that the will of Lawrence O'Byrne vested a life 
estate only in James Jeremiah O'Byrne, with remainder 
over to his children; that at the birth of Mary Loufse 
O'Byrne, the title vested absolutely in her for her own 
use and benefit, and to be used or disposed of as she might 
think proper; in other words, that she was to have the 
absolute dominion over it, and might dispose of it as she 
saw fit and proper. In another case upon this will (64 
Ga., 676), this court held that the title was in the executor 
of Lawrence O'Byrne, for certain great trusts, until the 
birth of Mary Louise. Further, that the estate of the 
ultimate remaindermen under the will was destroyed by 
her birth; that the title was in this trustee (evidently 
meaning executor, and using the term “trustee”’ in its 
broad and popular, rather than in its strict, legal and 
technical sense), and must have been, in order to exe- 
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cute the will—to see to the education, religious and 
secular, of James Jeremiah; to pay the debts and lega- 
cies; to divide the legacies among survivors; to deter- 
mine who were the survivors; to take the absolute fee 
in remainder, if James Jeremiah died without children, 
and to preserve the estate until these questions were set- 
tled by the birth of Mary Louise. 

2. Itis true that when this case was first before the court, 
it did not pass upon the question of the cause of action being 
barred by the statute of limitations, because it was not 
then insisted on. 61 Ga., 85. And it is also true, that 
in the case in the 64 Ga., 676, this court held, that the 
defendants in that case acquired a good prescriptive title. 
Whether or not the defendants here could acquire such 
a title by prescription, depends altogether upon the ter- 
mination of the executor’s control, as trustee, over the title. 
According to both these cases, this trust terminated upon 
the birth of Mary Louise; the remainder in feer then 
vested in her. Inthe strong language of Warner, Chief 
Justice, in the first case, she then had “‘absolute dominion 
over it,” to do with it as she “ should think fit and proper.” 
And in the last cited case, it was ruled that this trust con- 
tinued only until the birth of Mary Louise. The title, in 
that case, was acquired before her birth, and the prescrip- 
tion began to run during the existence of the trust, and 
when it once commenced to run, nothing but the causes 
mentioned in the statute could suspend its operation; and 
the birth of a remainderman is not among these. Code, 
§§2686-2688. So that these decisions are in entire accord 
with each other, and effectually dispose of this question. 

It may well be doubted, if anaked executor, except in 
a qualified sense and to a limited extent, can even be 
regarded as a technical trustee; but be this as it may, this 
executor had assented to this legacy, and turned it over 
to James Jeremiah O’Byrne on the 1oth of January, 1855, 
prior to the birth of Mary Louise, and about the time of 
her birth, in December, 1855, was discharged by the court 
of ordinary from the administration of the estate, he having 
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previously thereto made a final settlement of its af- 
fairs. 

3. The second question made by the defendants’ bill 
of exceptions, has been twice before this court, in this case, 
and in both instances ruled adversely to the position now 
taken by them. These rulings preclude any further con- 
sideration, both of this and the other questions consid- 
ered. Astothese parties, they are res adjudicata and final. 
61 Ga., 77, 2d and 3d head-notes; 66 /d., 273. 

4. Neither do we think the act of limitations of the 16th 
of March, 1869, applicable tothis case. It has frequently 
been decided by this court, that acts of limitation do not 
embrace prescription; the state is within the statute of 
limitations, but at the September term, 1881, it was de- 
cided in two cases that no prescription runs against the 
state. Glaze vs. The Western and Atlantic Railroad Com- 
pany ; Kirschner et al. vs. The Western and Atlantic Ratl- 
road Company, 67 Ga., 760,761. In Pollard vs. Tait, 38 
Ga., 439, it was held, that since the Ist of January, 1863, 
when the Code went into operation, there has not been any 
statute of limitations in this state as to suits for real prop- 
erty. In Lopez vs. Downing et al., 46 Ga., 125, McCay, 
J., says that it was not the intention of the codifiers 
to include the action of ejectment in the statute of limita- 
tions, and that it is not within the act of the 16th of Marca, 
1x69. Compare 47 Ga., 302. 

The plaintiff's lessor was a minor at the commencement 
of this suit in 1875. When a guardian was appointed for 
her, does not appear. This court, in Lake vs. Hardee, 57 
Ga., 459, 497, held that the limitation act of 1869 does 
not bar a-minor—certainly not a minor with no guardian, 
and cites 45 Ga.,478. Adopting the rule laid down in 
Jordan vs. Ticknor et al.,62 Ga.,123, which is distinguished 
from the two last cases, and admitting this cause of action 
to be within its provisions, the lessor of the plaintiff would 
not be barred under the act of the 16th of March, 1869. 
Her suit was brought before she attained her majority, 

v 69—52 











814 SUPREME COURT OF GEORGIA. 





Dean, executor. 79. Feely ef a/. 





and that case held that she had nine months and fifteen 
days, after the removal of the disability of infancy, in 
which to bring it underthat act. The result is, that the 
judgment of the court below, excepted to by the defend- 
ants pendente lite, must be affirmed. 

5. The exceptions taken by the piaintiffs relate princi- 
pally to mesne profits, the interest thereon, the allowance 
of improvements and taxes as sets-off to the same. 

There were various requests to charge upon the subject 
refused by the court, to which exception was taken, and 
also various charges given by the judge, as will appear 
from the record in the case. In the view we take, a critical 
examination of thischarge isdeemed unnecessary. It was 
fully as favorable to the plaintiff as it could be under the 
law, and if there are portions of it to which the defend- 
ants might have excepted, they have not seen proper to 
doso. They make no complaint by any cross-bill of 
exceptions, and we are not called upon to consider any 
alleged errors, if such there be, at their instance. The 
main contention was that James Jeremiah O'Byrne, and 
those holding under him, held the premises tortiously 
as trespassers; and if he was not atrespasser, then he held 
only as tenant for life, and all the improvements, ora 
greater part of them, having been put on the lot during 
his life, either by himself or those claiming under him, as 
purchasers or tenants, they inured to the benefit of the 
remainderman. Both these questions will be considered 
together. How did James Jeremiah O'Byrne receive and 
take possession of this property? Did he take it as tenant 
for life, or as owner in fee? Did Anthony Porter, the 
executor of Lawrence O'Byrne, assent to this bequest 
and turn it over to the divisee as an estate for life, or as 
albsolute owner of the entire fee? We entertain no doubt, 
from Porter's returns to the court of ordinary, from his 
dismissal by the ordinary from the administration upon a 
final settlement of his accounts, before the birth of Mary 
Louise, and from the terms of O’Byrne’s final receipt to 
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him for the estate as his ‘“‘own property,” from the man- 
ner that O'Byrne dealt with the property as long as he 
lived, especially his conveyance of the fee in the same to 
Wright, that the one considered that he was consenting 
to, and delivering, and the other that he was receiving the 
entire fee. But suppose they were both mistaken in the 
construction they placed upon Lawrence O’Byrne’s will, 
as it seems they were, does this make James Jeremiah’s 
holding that of a trespasser, and is it to be thence inferred 
that he acted in bad faith? We think not. In McPhee 
vs. Guthrie & Co., §1 Ga., 83, one who held under a void 
title, but who purchased and paid his money in good 
faith, believing that he acquired a valid estate, although 
he was mistaken as to law under which his title was sup- 
posed to accrue, was held to be a dona fide possessor of 
the premises, and entitled to compensation for the im- 
provements he put upon the land, and this, too, against 
encumbrance of a mortgage, where the holder of the same, 
either by himself or representative, had no agency what- 
ever in misleading him. Note to Jackson vs. Loomis, 15 
Am. Dec., 351. James Jeremiah O'Byrne did not place 
improvements on this lot, or cause them to be placed 
there, under the apprehension and belief that they were 
to inure to any remainderman; he had no such thought 
or intention. He was not improving for those to come 
after him, but was improving for himself. No case or au- 
thority has been shown us where, under such circumstances, 
a remainderman could invoke the principle laid down, in 
his aid. The case of Merritt vs. Scott, 81 N. C. R., 385, 
cited by counsel for plaintiff, so far from sustaining, 
pointedly negatives the position taken by him. Smith, 
C. J., who delivered the opinion of the court, says: ‘ We 
think it clear that improvements of any kind put upon the 
land, by a life tenant during his occupancy, constitute no 
charge upon the land when it passes to the rernainderman. 
He is entitled to the property in its improved state, with- 
out deduction for its increased value by reason of good 





816 SUPREME COURT OF GEORGIA. 





Dean, executor, vs Feeiy et a/. 





management, or the erection of buildings by the life ten- 
ant, forthe obvious reason that the latter is improving his 
own property and for his own present benefit. This 
proposition is too plain to need the citation of authority. 
For subsequent rents and uses, he is entitled to have the 
amount reduced by those improvements. Suppose, while 
holding over, the defendant had, by such improvements 
as in the answer are alleged to have been made, rendered 
the land more valuable as it comes to the remainderman, 
would it not be reasonable he should pay a smaller rent 
than if nothing of the kind had been done? So, if no 
repairs were made and the buildings had gone to decay, 
and by mismanagement and bad cultivation, the farm had 
been abused and its value impaired, a full and larger rent 
might justly be required of the tenant. 

‘‘ The evidence of such improvements as were made by 
the defendant, after the estate expired and he became 
chargeable with the rent, ought to have been admitted and 
considered by the jury in measuring the value of the rent 
and in initigation of damages. The evidence was compe- 
tent for this purpose only, and not, in case the improve- 
ments were worth more than the rents, to constitute a 
counter-claim for the excess. The rule is thus stated by 
Mr. Tyler: ‘The defendant should be allowed the value 
of his improvements made in good faith to the extent of 
the rents and profits claimed, and this is the view of the 
subject supported by the authorities.’ Tyler on Eject., 
849. Referring to the action for mesne profits, which 
might be brought after a recovery in ejectment, Ruffin, 
C. J., uses this language: ‘The jury can then make fair 
allowance out of the rents, and to their extents, for per- 
manent improvements honestly made by the defendant 
and actually enjoyed by the plaintiff, taking into consid- 
eration all the circumstances.’ Dowd vs. Faucett, 4 Dev., 
g2. ‘Thus far the jury should have been allowed to hear 
and consider the evidence in assessing the sum which the 
defendant should pay for the use of the premises, for it is 
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quite apparent the improvements were made in good 
faith, and will enure to the plaintiff's benefit. As 
a counter-claim, and to charge the land therewith 
when the estate in remainder is vested in Deborah (the 
remainderman), the evidence is totally inadmissible under 
the act of February 8, 1872. Bat. Rev., Ch. 17, §262 (a), 
and the sections following. The act is not applicable to 
a case like this, but to independent and adversary claims 
of title, and was intended to introduce a just and reason- 
able rule in regard to them. The owner of land, who 
recovers it, has no just claim to anything but the land 
itselt, and a fair compensation for being kept out of pos- 
session; and if it has been enhanced in value by im- 
provements made under the belief that he was owner, the 
increased value he ought not to take without some com- 
pensation to the other. This obvious equity is established 
by the act.” 

This case is recited at such length, because of its entire 
coincidence with what we believe to have been the princi- 
ples of equity as they existed prior to our adopting statute, 
and with what we are sure has been settled by our own 
decisions, and the provisions of our Code upon the sub- 
ject. It establishes three things: 

First. Where a tenant for life, as such, makes valuable 
improvements upon the land during his occupancy, these 
improvements are not a charge upon the property when 
it comes to the remainderman. 

Second. Where improvements of a permanent character 
are made in good faith by one who has no claim of right 
to the possession, but isa tenant by sufferance merely, the 
value of such improvements may be allowed to the extent 
of the rent found to be due for the use of the land, but 
no further. 

Third. Where the premises are held, dona fide, under 
independent and adversary claims of title, then the party 
making such improvements is entitled to have their full 
value allowed him. 





818 SUPREME COURT OF GEORGIA. 





Dean, executor, vs. Feely ef a/. 








Beverly vs. Burke, 9 Ga., 440, thus lays down the law: 
“Against a claim for mesne profits in the nature of dam- 
ages, the value of the improvements made by the defend- 
ant, isa fair set-off, provided he took possession of the 
premises bona fide. Trespassers are not entitled to the 
benefit of this principle, except where the profits of the 
premises have been increased by the repairs or improve- 
ments which have been made. In that case, it is proper 
for the jury to take into consideration the improvements 
or repairs, and diminish the profits by that amount, but 
not below the sum which the premises would have been 
worth without such improvements or repairs.” 

Following this decision, the Code announces the rule 
for our guidance and direction in both the cases put in the 
above extract: “A trespasser cannot set off improvements 
in an action brought for mesne profits, except when the 
value of the premises has been increased by the repairs or 
improvements which have been made. In that case, the 
jury may take into consideration the improvements or re- 
pairs and diminish the profits by that amount, but not 
below the sum which the premises would have been worth 
without such improvements or repairs.” Code, 3468. 

Now, compare this with Code 2906 as follows: ‘‘Against 
a claim for mesne profits, the value of improvements made 
by one dona fide, in possession under a claim of right, is a 
proper subject matter of set-off.’ No conditions what- 
ever are annexed to the set-off of one dona fide in posses- 
sion under a claim of right, who has made improvements ; 
none such, at least, as appears in the last section of the 
Code above cited, as that the improvements or repairs 
may diminish the amount of the mesne profits only to 
what the premises would have been worth had not such 
improvements and repairs been made. 

We have shown that James Jere:niah O’ Byrne and those 
claiming under him, held this property in good faith, 
believing that they had title to the entire fee, and that 
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the improvements made by them were made under this 
belief. 

What improvements were on these premises when 
O'Byrne took possession by the assent of his father’s 
executor? Nothing but a cow shedand a privy. Allthe 
improvements subsequently made were put there by 
O'Byrne and his tenants, or those deriving title from 
him and their tenants; they all held by what they 
supposed was an independent and adverse title to this 
present plaintiff and his testatrix, and there seems to have 
been an acquiescence in this claim from 1855 down to the 
bringing of this suit in 1875,a period of more than twenty 
years. The fact that the plaintiff was an infant after her birth 
in 1855 until the commencement of the suit in 1875, cannot 
change the character of their holding, so far as to affect 
the good faith and claim of right under which they held, 
and in accordance with which, from time to time, the im- 
provements and repairs were made. 

It was insisted, however, in argument, that after the 
suit was commenced, or if not then, after the decision 
was rendered by this court, in 61 Ga., 77, the defendants 
ceased to be holders dona fide and under claim of right, 
and were thenceforward liable for the full rent of the 
premises in their then improved condition with inter- 
est thereon; that Wylly, who was the landlord of the 
defendant, Feely, and who claimed to have title to the 
entire fee, then knew that his title was “ bad:”’ that from 
that time he held in bad faith, and as a trespasser. It is 
true, that Wylly testified that he first knew that his title 
was ‘‘ bad” when the suit was commenced, but it is evi- 
dent from the connection in which the word “bad” was 
used, he meant to say nothing more than that his title 
was then, for the first time to his knowledge, called in 
question. The decision of this court, in the case, did not 
place the defendants in the condition contended for, as it 
did not cover all the questions made by the defence; it 
did not, as we have seen, decide the questions arising upon 
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the plea of the statute of limitations. Those questions 
were left open by the express terms used in that decision. 
“The question,” says Warner, C. J., delivering the 
opinion of the court, “as to the cause of action being 
barred by the statute of limitations, was not insisted upon 
here, and we express no opinion upon it,” and it 
remained open until the trial we are now reviewing. 
Apart from these special circumstances, we deny the 
correctnesss of this position upon general principles. 
In McPhee vs. Guthrie, already cited, after reviewing the 
two sections of the Code above set forth, Warner, C. J., 
says (51 Ga., 88): “ The equitable right of a trespasser, to 
be allowed the value of his improvements made on the 
land, where the value of the premises has been increased 
thereby, is clearly recognized by our law, as well as where 
the improvements have been made by one acting in good 
faith under a claim of right, as in this case. But this is 
not a new principle introduced into our Code; it was a 
principle recognized by the courts of equity in England 
long anterior to 1776. In looking into Viner’s Abridgment 
(volume xviii, new edition, 124), we find two cases reported, 
in which purchasers were allowed compensation for im- 
provements, one of which was made without notice of 
any incumbrance, the other with notice. In the case of 
Peterson vs. Hickman, ‘the husband made a lease of the 
wife’s land to one who was ignorant of the defeasible 
title; the lessee built upon the land, and was at great 
charge thereon. The husbane died, and the wife avoided 
the lease of the land, but was compelled, in equity, to 
yield a recompense for the building and bettering of the 
land, for it was so much the better worth unto her.’ In 
Walley vs. Whaley, ‘a purchaser who, before his pur- 
chase money paid, or deed executed, though not before 
his contract was made, had notice of a prior settlement, 
was ordered to be allowed what he had laid out in lasting 
improvements upon the tenements, though made pending 
the suits.’”” After showing that the parties in the case 
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then before the court, though not within the words of the 
law allowing sets-off against claims for mesne profits, 
were within its principle, the Chief Justice continues 
(p.go.\: “We have already shown by the sections of the 
Code before cited what is the policy of the lawas to mak- 
ing compensation for improvements made on land, ina suit 
by the party having the legal title, where such improve- 
ments have increased the value of the premises, even in 
the case of atrespasser. The claimant in this case was 
not a trespasser. He purchased the lot in good faith, and 
went into possession of it under color of law and claim 
of right. He was not a mere wrong-doer in taking pos- 
session of the lot and putting improvements thereon, and 
it would seem that the plaintiffs shou'd be contented with 
making him lose the original purchase money paid for the 
lot, by the sale of it for their benefit, without seeking to 
take from him the value of his improvements, and have 
the same appropriated tothe payment of their debt, to 
which they have no just or equitable claim.” 

This claim to set-off improvements and repairs by a mere 
wrong-doer, and actually fraudulent holder, who was fully 
charged with notice, against mesne profits, was allowed by 
the Supreme Court of the United States, in a case arising 
under the principles of the civil law. Jackson vs. Ludeling, 
99 U.S. 513. The doctrine is an equitable one, and was 
doubtless borrowed from the civil law and incorporated 
into the English system of equity jurisprudence. See note, 
15 Am. Ed., 344. This case of Jackson vs. Ludeling is 
perhaps an extreme case. Mr. Justice Field dissented 
upon the sole ground, to use the words quoted by him, 
that the possession was acquired and held by “a rank 
and abominable fraud.” The same high court, in a for- 
mer case between the same parties, had held these per- 
sons “ possessors in bad faith, having obtained control of 
the property fraudulently.” We need not, nor do we go 
so far as that high tribunal. We have no such case 
before us, in any view that may be taken. 
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6. It was further insisted on in the argument, that the 
present parties could not claim compensation for im prove- 
ments made by their predecessors in the title under which 
they claim, but if such predecessors could have been 
allowed compensation for improvements made in their 
time, and these present defendants have their warranty 
of title, they may avail themselves of the same right. 
Willingham vs. Long, 47 Ga, 540, Jenkins vs. Means, 59 
Ga., 55. 

We have shown that James Jeremiah O'Byrne held 
under a title independent of and adverse to the plaintiff, 
and so far as the judge’s charge directed the jury to assess 
rents upon the property, as it was improved in the time 
of his holding, it was erroneous and more favorable to 
the plaintiff than it should have been; they should have 
been instructed, in making their estimates of rents, to re- 
gard the property as it was improved at the time his 
title accrued and he took possession. 

7. The plaintiff excepted to so much of the judge’s 
charge as confined the jury to an estimate of rents upon 
the property as it stood when the defendant's title accrued, 
and insists that they are entitled to have the rents yielded 
by the estate in its improved condition. To this view 
we cannot give our sanction. We hold with Savage, C. 
J., in Jackson vs. Loomis, 4 Cowen, 168, that the defend- 
ant “most clearly should not be compelled to pay an 
enhanced rent in consequence of his own improvements.” 
Sedgwick & Wait, in their work on Trial of Title to Land, 
§678, after reviewing the authorities upon this subject, 
thus sum up the result: “The principle of law which 
prohibits the true owner from recovering as mesne profits 
the increase of income resulting from improvements made 
by the occupant, is manifestly just and equitable. It 
cannot be said that the additional profits are taken from 
the owner's land; on the contrary, they spring from prac- 
tically an independent source. While it is true that the 
improvements pass to the owner by a recovery in eject- 
ment, yet they are the property of the occupant until set 
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off against mesne profits, or, in some states, till after their 
value is ascertained, and the occupant’s lien upon the land 
therefor is satisfied.” Upon this, as well as the foregoing 
points as to compensation for improvements, see a very 
valuable note to Jackson vs. Loomis, 15 American Decis- 
ions, 349. From the language of our Code, §$3468, 2906, 
and of this court, in Beverly vs. Burke, we think this rule 
necessarily deducible. 

In limiting the set-off in the case of trespassers, 
the jury cannot go to a greater extent than the sum 
which the premises would have been worth without 
out such improvements or repairs; up to this point they 
may and ought to go, or in the equally clear words of the 
Code, §3468, “they may take into consideration the im- 
provements or repairs and diminish the profits by that 
amount, but not below the sum which the premises would 
have been worth without such improvements or repairs.” 
While this is the rule in the case of trespassers, a more 
liberal one is prescribed for those who are in possession 
bona fide under claim of right. Their right to set-off is 
not fettered by any such limitation; it is unconditional 
and without qualification ; and such occupants, in equity 
and justice as well as upon principle, should hold a better 
position in this respect than mere wrong-doers. 

The defendants have argued their right to have a verdict 
for any excess in value of improvements over the rents, 
which should constitute a lien upon the land for the pay- 
ment of such excess. The pleadings in the case do not 
make the question, and no ruling of the court below upon 
that subject is excepted’to and brought here for our 
review ; we therefore decline to decide the point. 

8. A motion was made for a new trial in this case, upon 
the further ground that the verdict is contrary to law and 
evidence and contrary to the justice and equity of the 
case. A careful review of the evidence had on the trial 
satisfies us that the jury could have reached no other 
conclusion than they did, under the principles of law 
applicable to the case. When O’Byrne went into posses- 
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sion, the improvements upon the lot were slight and trivial, 
not worth more for rent, according to some of the wit- 
nesses, than ten dollars perannum, and according to others, 
they were entirely without value for that purpose, while 
some others rated them higher, on account of their pecu- 
liar situation in relation to the city hotel. The witnesses 
vary in their estimate of the value of the permanent 
improvements; some of them put them as high as five 
thousand dollars, while others put them at three thousand 
dollars; the repairs during this long term amounted to 
quite a large sum, which was swelled by the city, state 
and county taxes, that were regularly paid by the claim- 
ant; without this last item, however, which the plaintiff 
claims should not have been allowed as a charge against 
him, but which we hold to have been a legitimate and 
proper deduction to have been made from the gross rents 
in estimating the actual damages which the plaintiff had 
sustained by the defendant’s wrongful holding of the 
possession (Sedgwick & Wait, Tr. Title to Land, $683), 
the value of the improvements and repairs was largely in 
excess of the rents as proved, with the interest accruing 
thereon, even if interest was to be allowed, about which 
we decide nothing. 

9g. Exception was taken to the testimony of Wylly, be- 
cause it was shown that James J. O’Byrne and Mary 
Louise were both dead. He was not a party to the record, 
Code, 3854, and even if he had been, he did not testify to 
any transaction between him ard either of these parties. 
Rose vs. West, 50 Ga., 474, 480. 

10. The only remaining excéption relates to the testi- 
mony concerning the Liberty county lands left by James 
Jeremiah O’Byrne, which went into the hands of his ad- 
ministrator, and with the value of which it was sought in 
this proceeding to charge the plaintiff. Whether this was 
error or not we do not stop to inquire, satisfied, as we are, 
that if it was error, it was immaterial, and could not, on 
another trial, change the result. 

Judgment affirmed. 
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WILLIAMS & WILSON ef al. vs. LEWIS & SON. 





1, Where a draft was not negotiable or payable at any chartered bank, 
notice of non-payment was not necessary to charge the drawers or 
endorsers thereof. 

(a.) Especially is this the case where the draft waived protest by its 
terms, which included a waiver of notice. 

2. Endorsers of a draft to a suit thereon pleaded that, at and before 
the maturity of thedraft, they paid to the acceptors funds to meet 
it, but the acceptors failed and the funds were lost, and that the 
plaintiffs failed to demand payment and never gave notice to de- 
fendants of non-payment, until after the acceptors failed, and there- 
upon by the failure to demand payment and give notice, defend- 
ants were damaged the amount of the draft, thereby discharging 
them: 

Held, that the plea is to be construed most strongly against the pleader. 
Therefore the damage being predicated jointly ona fa lure to make 
demand and give notice, and the defendants not being entitled to 
notice, under the facts of the case, there was no error in striking 
the plea. 

March 20, 1833. 



























Promissory Notes. Indorsement. Waiver Pleading. 
Before HENRY MORGAN, Esq., Judge pro hac vice. Dough- 
erty Superior Court. October Term, 1882. 






Reported in the decision. 







D. A. VASON; JOHN C. REED, for plaintiffs in error. 






L. J. Opom; C. B. WooTEN, for defendants. 






JACKSON, Chief Justice. 


This action was brought by John F. Lewis & Son 
against Williams & Wilson, drawers; Welch & Bacon, 
acceptors; said Williams & Wilson, as indorsers, and 
J. E. Billups, indorser, on a bill of exchange, a copy of 
which is as follows: 

“$144.20. ALBANY, GA., April 5th, 1880. 
On the fifth December next pay to ourselves or order one hun- 
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dred and forty-four dollars and twenty cents for a mule furnished me 
to make mycrop. This to be an advance on my mortgage to you of 
fifth day of April, 1880. Homestead and other exemptions and protest 
waived.” 


Addressed “to Welch & Bacon, factors, warehouse and 
commission merchants, Albany, Ga. Signed Williams 
& Wilson, accepted by Welch & Bacon, and indorsed by 
Williams & Wilson and J. E. Billups. 

To this suit Williams & Wilson fileda plea tothe effect 
that, at and before the maturity of the draft, they paid to 
Welch & Bacon the funds to pay up said draft, and the 
same are in their hands, but they failed, are insolvent, and 
the funds are a total loss to them; that plaintiffs failed 
to demand payment of the acceptors and never gave 
notice to defendants of non-payment until after the acept- 
ors failed, and thereupon by the failure to demand pay- 
ment and give notice, they are damaged the amount of the 
draft, and the drawers and indorsers thereof are dis- 
charged. 

On motion, this plea was stricken, and Williams & Wil- 
son excepted. 

The paper was not negotiable or payable at any char- 
tered bank, and no notice of non-payment was necessary 
to charge these plaintiffs in error, who are drawers and 
indorsers of this draft, and the failure to give notice 
does not discharge them. 55 Ga., 618. 

It will be observed that the plea puts the damage to 
plaintiffs in error upon two acts of the indorsee or holder, 
not only the failure to demand payment of the acceptors, 
but also the failure to give notice of non-payment. Both 
are coupled together in the plea. It is “by failure to 
demand payment and give notice,” that these drawers 
and indorsers are damaged; not by either neglect, but 
both. But they were not entitled to notice. They ex- 
pressly waived protest, which includes a waiver of notice. 
If they had not expressly waived it, the law waived it for 
them. It did not require it from the holder to them, 
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either in their character as indorsers or as drawers. 55 
Ga , 618, supra. 

The plea is to be taken most strongly against the pleader, 
as he puts his case, it is presumed, as strongly as he can. 
Construing this plea in the light of this rule, we see no 
error in striking it. 

Judgment affirmed. 


TURNER vs. THE WESTERN AND ATLANTIC RAILROAD. 


1. A declaration against a railroad for damages alleged as follows: 
Plaintiff entered one of defendant’s trains as a passenger, and took 
his seat as such. It was a freight train with the usual cab and 
accommodations for passengers provided on such trains. Before 
entering it, he inquired of the engineer if the latter would stop at 
Tilton. The latter replied that he did not know, but that they would 
stop at Beardsley’s, he knew, and plaintiff could walk the balance of 
the way. Upon this statement, plaintiff entered the car orderly and 
decently, with the money to pay his passage, and thereby became 
a passenger of said company, and entitled to all privileges and treat- 
ment incident to that relation. Being thus situated, the conducter 
in charge of the train entered, and plaintiff asked him the same 
question that had been asked of the engineer, when the said con- 
ductor and servant of the company, whilst thus being treated with 
about matters in the line of his duty, and without provocation, 
cursed, abused and ill-treated plaintiff, striking him over the head 
and face with a large lantern, from five to seven blows, thereby 
bruising, wounding ard cutting him in the head, face and lips, and 
finally knocking him out of the car door and causing him to fall 
across the iron on the track, producing a severe injury of the back 
and hips, which continues a great source of pain and expense, etc. : 

Held, that this declaration was not an action brought for a breach of 
contract in not carrying plaintiff as a passenger on defendant's train, 
but was an action of trespass on the case, and the holding of the 
judge to the contrary was error. 

. The action being one ex delicto, amendments describing the tort 
more accurately should have been allowed. 

. There was sufficient testimony to carry the case to the jury, and the 
granting of the non-suit was erroneous. 


April 10, 1883. 
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Railroads. Damages. Negligence. Non-Suit. Ac- 
tions. Before Judge FAIN. Whitfield Superior Court. 
October Term, 1882. 


To the report contained in the decision, it is only nec- 
essary to add, that the testimony on behalf of the plaintiff 
showed, in brief, the following facts: On the evening of 
January 6, 1882, plaintiff went to‘the ticket office of de- 
fendant at Dalton to purchase a ticket to Tilton, a station 
on the road above Dalton. He found the ticket office 
closed, and went to the track where a freight train was 
standing. He asked the engineer if that train would stop 
at Tilton, and stated that if so, he desiredto goonit. The 
engineer replied that it would not stop at Tilton, but would 
stop at a water tank about a mile before reaching Tilton. 
Plaintiff then went to the cab to learn of the conductor 
whether he could go on that train. Not finding the con- 
ductor, he sat down in the caband waited about a minute, 
when the conductor entered. Plaintiff stated that he de- 
sired to go to Tilton, and had thirty cents for that purpose. 
This amount would have paid for a ticket to Tilton, but 
the fare without a ticket was forty cents. The conductor 
said that he could not take plaintiff for thirty cents, and 
that “he did not intend to be bothered with any damned 
man on that train that night.”’ Plaintiff told him what 
the engineer had said about stopping at the water tank, 
and offered to walk from that point to Tilton, A train 
hand, who was standing near by, told the conductor that 
he knew plaintiff ; to take him, and if plaintiff did not have 
money enough, he (the train hand) would pay the balance. 
The conductor had fifteen cents belonging to the train 
hand at the time. He refused the offer, however, and 
made use of other abusive epithets, and upon plaintiff's 
retorting that he was as much of a gentleman as the con- 
ductor, the latter struck him over the head several times 
with a lantern, knocked him out of the car, bruised him, 
etc. Plaintiff had taken two drinks of ginger brandy, but 
was not drunk. 
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W. K. Moore; S. P. Mappox; T. R. JONES, for plain- 
tiff in error. 


R. J. McCamy, for defendant. 


CRAWFORD, Justice. 


The plaintiff in error brought suit against the Western 
and Atlantic Railroad Company, alleging that he entered 
one of the trains of said company as a passenger, and took 
his seat as such; that the train which he entered was a 
freight train, with the usual cab and accommodations for 
passengers provided on trains of that character; that be- 
fore entering the train, he inquired of the engineer if he 
would stop at Tilton, to which he replied that he did not 
know, but that they would stop at Beardsley’s, he knew, 
and that he could walk the balance of the way ; that with 
this statement made to him, he had entered the car orderly 
and decently, with the money to pay his passage, and 
thereby become a passenger of said company, and entitled 
to all privileges and treatment incident to that relation; 
that being thus situated, the conductor in charge of the 
train came in, and he asked him the same question that 
had been asked of the engineer, when the said conductor 
and servant of the said company, whilst thus being treated 
with about matters in the line of his duty, and without 
provocation, cursed, abused and ill-treated him, striking 
him over the head and face with a large lantern from five 
to seven blows, thereby bruising, wounding. and cutting 
him in the head, face and lips, and finally knocking him 
out of the car door, and causing him to fall across the iron 
on the track, producing a severe injury of the back-and 
hips, which continues a great source of pain and expense, 
etc. The plea of defendant was, not guilty. 

Upon this declaration and plea, the parties went to trial, 
and after the testimony had closed on the part of the 
plaintiff, the defendant, by his counsel, moved for a non- 
suit, upon the ground that the plaintiff's action was fora 
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breach of contract in not carrying him asa passenger, and 
the facts shown by the proof were, that he was nota pas- 
senger. 

To meet this motion for a non-suit, plaintiff's counsel 
offered to amend his declaration, by adding thereto that 
the plaintiff was lawfully on said train, under charge of 
said conductor, and was, while there, beaten by the con- 
ductor, while he was trying to negotiate for a passage on 
the train, and that, while there, he was assaulted and beaten, 
as aforesaid, without fault on his part. This amendment 
the court refused to allow; and the plaintiff then further 
moved to amend as follows: That on the day and year 
aforesaid, he went into the caboose of defendant’s train, 
having first learned from the engineer that he would stop 
at the station a mile this side of Tilton, and that he politely 
asked defendant’s conductor if he could ride to the station, 
when said conductor commenced cursing plaintiff, and 
then and there struck him over the head several times 
with a heavy conductor’s lantern, and knocked him off the 
train and shut the door, and that he was greatly bruised 
and wounded; and that the full amount of fare was then 
and there offered to the conductor before said cursing and 
assaulting and beating. 

This amendment was aiso refused by the court, when 
plaintiff again moved to amend by striking out the word 
passenger, wherever it occurred in the declaration, which 
amendment the court likewise refused, and then awarded 
the non suit. 

The errors assigned are the refusal of the amendments 
offered, and in ordering a non-suit. 

We do not concur with the judge below in holding that 
the original declaration was an action brought fora breach 
of contract, in not carrying plaintiff as a passenger on de- 
fendant’s train, but that it was an action of trespass on 
the case. There was no allegation of any contract having 
been made. It is true, plaintiff alleges that he entered 
the train as a passenger, but this might be done without a 
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contract, and even if there were doubt arising on the word 
used in its first connection, he further stated the precise 
manner in which he had entered the car—the train being 
a freight with the usual cab and accommodations for pas- 
sengers provided on trains of that character—and that was, 
orderly and decently, with the money to pay his passage, 
and thereby he becamea passenger. To this he adds, that 
whilst thus situated, he began to treat with the conductor 
for his passage, which was a matter in the line of his duty, 
when the trespass was committed upon him. 

Under the facts here set forth, we do not think that the 
action was fora breach of contract, and that the judge 
erred in so holding. 

The refusal to allow the amendments offered, evidently 
grew out of the fact that, having held the original suit to 
be upon a breach of contract, he could not allow amend- 
ments setting forth causes of action ex delicto. We hold 
that the amendments were germane to the plaintiff’s cause 
of action, and should have been allowed. We are also of 
opinion that there was testimony sufficient to have sent 
the case to the jury, and that the judgment of non-suit 
waserroneous. Whilst we so hold, weare not to be under- 
stood as holding that under the proof submitted, the de- 
fendant is liable to respond in damages to the plaintiff for 
the trespass committed. Its liability depends upon all 
the facts and circumstances of the transaction, the right 
of passage on that train according to the custom of the 
road, the conduct and condition of the plaintiff when 
aboard the train, and his ability to pay his fare; then, on 
the other hand, the duty of defendant’s agent in allowing 
him passage according to the custom of the road, his con- 
duct towards, and treatment of, the plaintiff in matters 
appertaining to the line of his duty, and whether the tres- 
pass arose out of the bare presence of the plaintiff on 
board the car, or from opprobrious words used by him 
tending to a breach of the peace. The mere fact of a 
rencontre taking place on board the car of defendant, 
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between its conductor and another, does not of itself give 
a right of action to such other person ; there must be some 
breach of duty by the agent, in connection with his obli- 
gations as such agent to the person complaining, to entitle 
him to recover from the defendant. Upon the facts of 
each case will turn the liability of the defendant to an- 
swer for the conduct of its officers in dealing with the 
public touching the enjoyment of its franchises. 
Judgment reversed. 


THURMOND eéf al. vs. FAITH. 
[This case was brought forward from the last term, under $4271 (a) of the Code.] 


(1.) Adeed of gift, conveying realty to certain minors prior to the adop- 
tion of the Code, contained the following clause: ‘“ Provided that it 
shall be lawful for the legal guardian of said parties, they being all 
minors of tender years, to sell and dispose of said lots or parcels of 
land, or either of them, whenever, in the discretion-of such guar- 
dian, the same shall be necessary for the support, maintenance and 
education of the parties of the second part:” 

Held, that under such deed, the guardian had power to sell at private 
sale without any order from the ordinary. 

(a.) To a suit by such minors for the land, a plea to the effect that the 
guardian, acting in good faith, under the power contained in the 
deed, and for the purposes therein named, sold to defendant, who 
also acted in good faith, this property, the rental of which was 
small, and received in exchange therefor other property producing 
much larger rent, and that from the proceeds of the latter the minors 
had been supported and educated, was good, and a demurrer 
thereto was properly overruled. 

. Under the power contained in the deed above stated, the guardian 
had authority to exchange the land therein conveyed for other 
property. Such transaction was, in effect, a sale and receipt of . 
payment in land instead of money. 

. The only possible relevancy of the testimony rejected would have 
been to show mada fides, and there being nothing to that effect, 
the testimony was properly withdrawn from the jury. 


February 20, 1883. 
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Guardian and Ward. Title. Minors, Powers, Be- 
fore Judge HILLYER. Fulton Superior Court. April 
Term, 1882. 








To the report contained in the decision, it is necessary 
to add only the following, in connection with the third 
division thereof: 

The following evidence, which had been introduced by 
the pla.ntiffs on the trial of the case, was withdrawn from 
the juiy by the court as being irrelevant: From evidence 
of Mrs. Elizabeth Hughes: “In August, 1866, I and these 
children lived on the lands in dispute, holding them under 
the deed mentioned by me above. Mr. Faith came tome 
to know if Iwould sell the place. He said that my brother 
said he thought I would trade. Mr. Faith came to me a 
number of times about the trade. He proposed to swap 
with mea place in Henry county, which he said would 
suit me. My father said I ought to get an order from 
the ordinary, but Mr. Faith said it was no use, as I had 
the matter in my own hands. I told him Mr. Pittman 
said I would have to get an order, for I could not sell 
wood without an order. We decided to trade, and started 
to Atlanta to make the deeds. We came on by the city 
hall, and met Mr. Pittman after passing it. Mr. Faith 
and my father were with me. I said that I owed Mr. 
Pittman some money, and asked him if I had better not 
get from him an order to sell the place. Mr. Faith said 
to me to say nothing about the order, but just pay Pitt- 
man what I owed him. We were going to Mr. Doane to 
have the deeds drawn. Mr. Faith said he would be a good 
man to draw the deeds. It washis selection. I had never 
seen Mr. Doane before. We found Mr. Doane, I think, 
at a private house, about where Broad street is. Don’t 
remember that any other person was there. Don’t re- 
member what was said to Mr. Doane. We told him our 
business and he drew the needs. Don’t know whether 
Mr. Doane expected us or not. When we got there my 
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remembrance is that Mr. Faith said we had come to get 
the deeds drawn. I did not meet that day with anybody 
named Wallace. My father and myself did not leave the 
house until the deeds were drawn. The deeds were 
signed at the city hall. In addition to the land in Henry 
county, I got from Mr. Faith a couple of hogs and twenty 
bushels of corn. I think it was not more than five or six 
weeks between the time Mr. Faith proposed the trade and 
the time it was made. He was there a good many times be- 
fore we traded. I told him several times there ought to be 
an order. He said he had talked to other parties arid they 
said it would be no use. He did not say whom he had 
talked to. I had been on the Fulton county place about 
six years before the trade. It was very well timbered. 
Some of the timber had been cut down. I had had some 
cut and sold for support, taking it from the breastworks, 
etc. Mr. Faith said it would be best for the children for 
me to trade; that I could make a better living on the 
farm, send them to school better, etc. Up to the time of 
the trade, myself and the children had lived on the place 
and got along comfortably; as well as we have in Henry, 
After the deeds were drawn, we went tothe city hall, and 
while there saw Mr. Pittman. Mr. Faith was present. Mr- 
Pittman asked me why I had sold without an order. I 
said to him that Mr. Faith had told me it was not neces- 
sary. He asked me why I had not mentioned it to him 
in the morning when I had seen him, and he could have 
told me better. Mr. Faith said he was satisfied with his 
deed and thought he hada good title. Mr. Faith was 
present and heard what Mr. Pittman said.” 

From evidence of John T. Hall: “I am engaged in the 
real estate business. I am, toacertainextent, acquainted 
with the value of real estate in and around Atlanta. I 
engaged in the real estate business eleven years ago, and, 
with the exception of three years, have been in the busi- 
ness ever since. I knowthe place where Mr. Faith lives, 
the whole tract as being 100 acres. Its value in 1866, 
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without the improvements upon it, ought to have been 
fifty dollars per acre.” 

From the evidence of Jesse N. George: “I know the 
place where the Thurmond children live in Henry county ; 
have known it for twenty years. The land, in 1866, was 
worth $2,000.00.” 

From the evidence of B. F. Pattillo: “I know the lands 
there that Mr. Faith exchanged to Mrs. Thurmond. In 
the fall of 1866, because of the fear of confiscation and 
scarcity of money, land was low. The land mentioned 
was worth then $1,200 to $1,500. It is worth now about 


” 
- 


From evidence of Jno. A. Doane: “I wrote the two deeds, 
—that made by Mrs. Thurmond, guardian, to Mr. Faith, 
and that by Faith to Mrs. Thurmond, as guardian. It was 
done at the instance of Mr. Faith. Some days before the 
writing of the deeds, Mr. Faith had spoken to me as to 
drawing them; told me of the trade he was to make with 


Mrs. Thurmond and the character of the deed under which 
Mrs. Thurmond held the land. She was to let Faith have 
as guardian of her children. I had neverseen Mrs. Thur- 
mond up to the time when she came with Mr. Faith to the 
house of Dr. Boring, in the city of Atlanta. When the 
deeds were drawn, Mrs. Thurmond had very little to say. 
After reading the deed under which Mrs, Thurmond was 
holding the property in Fulton county, which she was to 
exchange for a farm in Henry county, I did not know but 
what there might be some trouble when the children of 
Mrs Thurmond should come of age, so I recited the whole 
transaction in the deeds I drew. Mr. Faith understood 
well the character of the deed under which Mrs. Thurmond 
was holding the land in Fulton county. Mr. Faith had 
agreed with meas to paying me for my services in the 
preparation of the deeds, and I think it was understood 
Mrs. Thurmond was to pay half the expense.” 

From the evidence of Daniel Pittman: “In 1866, I was 
the ordinary of Fulton county. Mrs, Thurmond was the 
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guardian of her children, and as such had the possession 
and management of the land in Fulton county, which had 
come from the grandfather of her children. Mrs. Thur- 
mond had been acting under my direction as ordinary, in 
the management of their property, and had gotten orders 
for the sale of wood. When she had agreed to sell the 
land to Mr. Faith and had informed me of it, I expressed 
surprise that she had not gotten an order for its sale, 
when she said that Mr. Faith said it was unnecessary, etc, 
I think Mr. Faith was present at this conversation, but 
am somewhat uncertain about it. The land in question 
was poor land and the timber had been largely cut from 
it. Think at the time, twenty to twenty-five dollars 
per acre would have been a fair price for it.” 

The court also withdrew from the jury the deed made 
by John F. Faith to Mrs. Narcissa E. Thurmond, as guar. 
dian, 24th of August, 1866, in which were recited the terms 
upon which the sale and exchange of lands between the 
parties had been made, as being irrelevant. 


CANDLER & THOMSON, for plaintiffs in error. 
L. J. GARTRELL; E. N. BROYLES, for defendant. 


CRAWFORD, Justice. 


1. The plaintiffs in error brought this suit to recover of the 
defendant two tracts of land containing one hundred and 
one and one-fourth acres. They rested their title ona 
deed made to them whilst minors by their grandfather. 
The defendant claimed title under the same deed, and 
another made to him by the mother and legal guardian of 
the plaintiffs. 

The deed to the plaintiffs in error was made in April, 
1862, and after conveying the land to them in fee simple, 
contains the following clause: “‘ Provided, that it shall be 
lawful for the legal guardian of said parties, they being 
all minors of tender years, to sell and dispose of said lots 
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or parcels of lands, or either of them, whenever, in the 
discretion of such guardian, the same shall be necessary 
for the support, maintenance and education of the parties 
of the second part.” 

In February, 1863, Mrs. N. E. Thurmond, the mother, 
was appointed the guardian of these minor children, and 
in August, 1866, conveyed the land in question to the 
defendant in error, receiving therefor another tract of land 
containing two hundred and two and ahalf acres. The par- 
ties exchanged possession, and have so continued since the 
year 1866. The defendant filed a special plea in which 
he averred that the power contained in the original deed 
to the plaintiffs in error, authorizing their guardian to sell 
and dispose of said-lots or parcels of lands, or either of 
them, was ample and complete, whenever, in the discre- 
tion of such guardian, the same should be necessary for 
the support, maintenance and education of the said minors. 
He further averred that the deed to him was made by the 
said guardian in pursuance and execution of the power 
given in said deed, and in the execution thereof, she 
acted in good faith, and did that which, in her discretion, 
she believed necessary for the better support, maintenance 
and education of the plaintiffs; that the annual rents and 
profits of the land sued for were worth only $50.00, whilst 
those whichshe received were worth $300.00, and furnished 
a suitable and comfortable home forthe plaintiffs, and from 
the proceeds of which they have been educated and sup- 
ported ever since ; and that he traded for the land in good 
faith with the guardian, after she had been legally and regu- 
lariy appointed as such by the court of ordinary. 

To this plea the plaintiffs demurred on the ground that 
the facts therein set forth constituted no legal defence to 
the action, which demurrer was overruled by the court, 
and the plaintiffs excepted. 

Do the facts set forth constitute a legal defence-to the 
plaintiff's action? It is insisted that they do not, because 
the sale was a private sale by a guardian of minors legally 
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appointed, and made without an order of the ordinary, 
and because, further, it was an exchange of the land of 
the wards for the land of the defendant. 

Without reciting again the power given under the deed 
conveying the title of the land to the plaintiffs, it will be 
remembered that it was clearly and distinctly conferred 
upon the guardian without intimating the necessity of an 
order of the court of ordinary. Doubtless it was especially 
so conferred to avoid the expense and delay attending 
the granting of such an order. To sell the land of a ward, 
the guardian must have the authority to sell before he is 
allowed to do so. The grantor inthis deed, when con- 
veying the title to the minors, also conferred the power 
on the guardian to sell, whenever, in the discretion of 
such guardian, the same should be necessary for the sup- 
port, maintenance and education of the wards, and not 
whenever the ordinary, in his discretion, should see fit to 
grant the power. 

The guardian had the right to sell this land at private 
sale, the deed creating the power having been made be- 
fore the adoption of the Code, even admitting that it was 
affected thereby. 38 Ga., 583; 62 /0., 341. 

2. It is said, however, that it was not a sale, but an 
exchange of the lands of the wards for the lands of the 
defendant. Had the power of the guardian been limited 
to the sale of the land only, then there might have been 
some force in the point ; but it must be noted that the 
guardian is clothed with the power to sell and dispose of, 
which, as therein used, included not only the power to 
sell, but the power of disposition, such as was made by 
the guardian. Indeed, the transaction was simply a sale 
with payment in land instead of money, and was not a 
violation of the trust reposed in the guardian, but in con- 
formity to the power under which she acted. Of course, 
a sale by a guardian, such as is provided for by law, must be 
made as directed, but it can hardly be said that this was 
anything more than the execution of a power, and the 
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term guardian was merely used as denoting the person 
who was to exercise that power, | 

3. The only other question of law made in this record and 
urged before'us, is that the court erred in withdrawing 
from the consideration of the jury, the defendant’s deed 
made to the guardian of the plaintiffs, for the land sold 
her for that in dispute, and the testimony of Hughes, 
Hall, Pattillo, Doane and Pittman, witnesses who had been 
sworn upon the trial. There appears nothing in the deed 
of the defendant to the guardian which is unusual, except 
the recitation in full of the terms upon which the sale and 
exchange of the lands had been made between the 
parties. The testimony of the witnesses contained 
nothing to throw suspicion upon the good faith of 
the defendant, unless, perhaps, by a strained con- 
struction of a suggestion made by the defendant to 
the guardian about not getting an order from the ordi- 
nary, as the parties met that official on their way to 
to execute the deeds. But even this remark was made 
in the presence of the father of the guardian and the 
grandfather of the children, who came with his daughter 
and the defendant to town—was with them all the time— 
present at the making of the deed, and present at the city 
hall when the conversation took place, immediately after 
the deeds were drawn, touching the subject of an order by 
the ordinary for the sale of the land. 

The only possible relevancy that the testimony could 
have had to the case, would have been to show mala fides 
upon the part of the defendant, and there being nothing 
of that sort therein, there was no error in withdrawing it 
from the jury. 

Judgment affirmed. 
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THE COUNTY OF APPLING vs. MCWILLIAMS éf ai. 


Although the ordinary of Appling county should only receive cash for 
a license to retail liquors (Acts 1877, p. 331), yet where he in fact 
received a part in cash and a note for the balance and the maker 
received his license, such note could be collected and was not ren- 
dered uncollectible, on the ground that it was based on an illegal 
consideration. 

(a.) Criminal laws are to be strictly construed ; and so construed, the 
fourth section of the act of 1877 does not apply to the ordinary who 
issues the license, though his conduct may be reprehensible. The 
ordinary is bound to the county for the amount of the note. 


April 24, 1883. 


Ordinary. Contracts. Criminal Law. License. Be- 
fore Judge MERSHON. Appling Superior Court. March 
Term, 1882. 


Reported in the decision. 


G. J. HOLTON; S. W. HITCH; HARRISON & PEEPLES, 
for plaintiff in error. 


No appearance for defendants. 
JACKSON, Chief Justice. 


This case was submitted to the judge on an agreed state- 
ment of facts. The note was sued by the county of Ap 
pling. It was payable to the ordinary for license to retail 
liquors. The law of that county requires one thousand 
dollars for such license. The ordinary received $500.00 
cash from this retailer, and took his note for the balance. 
Because the law required all cash—acts of 1877, p. 331—the 
court held that the note was illegal and uncollectible, 
though the main defendant got the guzd pro quo, and sold 
under the license. 

1. The case is controlled by that of Blain vs. Hitch, 
last term, where we held that when the solicitor general 
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took a note for fine and costs, and. the party thereby was 
relieved from the alternative of imprisonment, the note 
was collectible. 

In the case at bar, it is true that the 4th section of the 
act supra, prescribing the terms of license for retailing 
spirituous liquors, makes it penal to violate it; but inas— 
much as this part of the act is criminal in its penalty of 
fine or imprisonment for its violation, we construe it strictly, 
and hardly think it is operative onthe ordinary. His con- 
duct, however, is highly reprehensible, and nothing saves 
him from punishment, under the act, as well as all parties 
to this note, but the rule of strict construction of criminal 
acts. So construing it, we hold that it means, if one sells 
without license, he is to be fined or imprisoned, as that 
fourth section provides. 

This construction of the fourth section of the act makes 
this case all fours with that of Blain vs. Hitch, supra. 

Unquestionably, the ordinary is bound to the county to 
pay the note; and as these makers got, by it what they 
bargained for, they ought not to escape, but under Blain 
vs. Hitch, must all be held bound to pay it. It is to be 
regretted that the ordinary and all the other parties to 
the paper cannot be prosecuted and punished under the 
4th section, but strict construction of the doubtful mean- 
ing of a criminal provision of the law lets them out of 
the penalty; however, the promissory note must be paid. 
See also 30 Vt., 122; 43 N. H., 209. 

Judgment reversed. 


BOROUGHS vs. WHITE & STONE. 


1. The writ of certéorarz from the judgment in a justice’s court lies in 
all cases where facts are not in controversy, either before or after 
a jury trial in that court. 

(a.) Where an appeal has been taken from the judgment of a justice 
to the superior court and has failed, the dissatisfied party cannot 
then obtain a certzorarz from the ruling of the justice prior to the - 
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appeal, and upon grounds existing when the appeal was entered. 
Such is the scope of the rulingin 65 Ga., 556. 

(4.) Where issues of fact are involved, an appeal to a jury in the jus- 
tice’s or the superior court, as the case may be, would be the proper 
remedy. 

(c.) From the verdict of a jury in a justice’s court certzorarz will lie 
to the superior court. If no issues of fact are involved in the case, 
on certioraré the judge may render a final judgment; if issues of 
fact are involved, the judge must return the case for a new trial. 

2. Issues of fact being involved in this case, there was ne error in 
dismissing the certéorar7 from the judgment of the justice thereon. 

3. A general waiver of homestead would not operate to defeat a 
homestead under the constitution of 1868, but a general waiver is 
good under the constitution of 1877. 

(a.) Where a general waiver of homestead was made prior to 1877, 
though it would not have been good as against a homestead granted 
under the constitution of 1868, yet after the adoption of the consti- 
tution of 1877, such waiver would operate to defeat a homestead 
granted thereunder. 

(4.) A homestead granted under the constitution of 1877, on new 
grounds created thereby, and to persons not previously having such 
right, was not good as against a debt created prior to the adoption 
of the constitution. : 

. Where the debtor of a firm sought to obtain a homestead, but in- 
stead of naming the firm in his schedule, named one of the partners 
as an individual creditor and served him alone with notice, such 
statement and notice did not conclude the firm upon the grant of 
the homestead. 


March 13, 1883. 


Certiorart. Homestead. Debtor and Creditor. Be- 
fore Judge BROWN. Cobb Superior Court. March 
Term, 1882. 


A fi. fa. for $25.00 in favor of White & Stone was levied 
upon certain property which had been set apart to Mrs. 
Boroughs as a homestead, the plaintiffs making the ordi- 
nary affidavit for that purpose. A counter-affidavit was 
filed by defendant. Counsel submitted an agreed state- 
ment of facts as follows: The note on which the 7. fa. was 
founded, was given by Mrs. Boroughs to White & Stone 
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in May, 1877, and contained a general waiver of home- 
stead. In 1881, Mrs. Boroughs obtained a homestead 
under the constitution of 1877. The firm name of White 
& Stone was not included in the list of creditors, but the 
individual name of Stone was included therein, and he 
was served with notice. He had no claim except his in- 
terest in that of the firm. Mrs. Boroughs has control of 
the property. The children named in the petition are 
her children. 

In addition to this agreement, the 7. fa. and the record 
of the homestead proceedings were introduced. The 
magistrate held the property subject, and defendant car- 
ried the case to the superior court by certiorart. On mo- 
tion the court dismissed the certiorari, on the ground 
that an appeal should have been taken to a jury in the 
justice’s court. Plaintiff in certiorari excepted. 


F. A. & R. C. IRWIN, for plaintiff in error. 
GEO. F. GOBER; A. S. CLAY, for defendants. 
JACKSON, Chief Justice. 


This case came before this court from the superior court 
of the county of Cobb, on the judgment of that court dis- 
missing the writ of certiorari of the plaintiff in error, on 
the ground that it was sued out toa justice’s court on error 
of the justice prior to jury trial, it being a claim under 
fifty dollars. 

1. This court is of the opinion that the writ of certiorart 
lies to all errors of law, where facts are not in controversy, 
from a justice court, either before or after the trial therein 
by a jury. Acts of 1878-9 p. 155; Code, 4157(g). The 
judgment in 65 Ga., 556, is, that after an appeal is made 
and fails, then there can be no certiorari from the ruling 
of the justice of the peace before the appeal, and upon 
grounds existing at the time when the appeal was entered. 
All else in the opinion is odzter. 
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In 46 Ga., 41, it was held, under the constitution of 
1868, that where no facts were involved in the issue, there 
might be a writ of certiorari to correct errors of pure law, 
though the amoun* was over fifty dollars and the right of 
appeal existed ; but if issues of fact were in the case, then 
there must be an appeal to a jury in the superior court. 
By the constitution of 1877, an appeal to a jury in the 
justice’s court is allowed where the sum is under fifty dol- 
dollars, and by parity of reasoning it would seem that, 
under that constitution, the right to certiorari only existed 
where no issue of fact was involved so as to preserve trial 
by jury on facts, as argued in the case in the 46th. But 
from the verdict of the jury in the justice’s court, the writ 
of certiorari does lie to the superior court by the same 
act of 1878-9. Code, 4157 (j). The purpose of this enact- 
ment is to provide for a new trial, where the facts and law 
demand it. No power exists in the justice court to award 
a new trial in any case. To ovtain it, the injured party 
must go to the superior court by writ of certiorari, or the 
verdict of the five men who try the appeal in the justice 
court will stand forever, no matter how unjust it may be. 
Hence, under another act, Code, 4067, it is made the duty 
of the superior court, on certiorart, to make a final judg- 
ment on the case, if no issue of fact be involved; but if an 
issue of fact be in the case, the jury must try that issue, 
and the superior court cannot make a final judgment, but 
must order a new trial. 56 Ga., 525; 51 /0., 264; 58 /0., 
143; 62 1b., 346; 64 Jb., 578; 55 b., 315; 60/6., 100; 63 
Lb., 331; 65 1b., 300. 

The conclusion is that the writ of certiorari lies “ in all 
cases in the justice’s court,” as provided in the act of 
1878-9. Where violation of pure law is the error charged, 
the writ will lie before appeal to a jury, either to the supe- 
rior court, where the sum exceeds fifty dollars, or in the 
justice’s court, where it does not exceed fifty dollars. But 
after an appeal to the superior court, there can be no cer- 
tiorart, because the case is already in that higher court 
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for adjudication, or has been there. The party aggrieved 
has had his day in that court, and must abide its judgment, 
whether rendered on appeal or on certiorart. And such 
is the decision of this court in 65 Ga., 556. 

2. The result must be that the superior court, in the 
case before us now, erred, if there was no issue of fact in- 
volved in the petition and answer to the certzorart, but if 
there be any issue of fact therein, that court was right to 
dismiss the writ. 

Was there an issue of fact? It seems so to us from an 
examination of this record. The parties did not rest on 
the agreed statement of facts, but entered upon an exam- 
ination of other evidence which was introduced aliunde 
that agreement. So that in this view of this case, the 
judgment of dismissal is right. 

3. But even if we are in error in the view above taken, 
that facts are in issue in this case, the certiorari should 
have been dismissed for other reasons. 

The contest is between.a judgment creditor and a home- 
stead claimant. The judgment is based on a debt before 
the constitution of 1877, in respect to which there is a 
waiver of the right of homestead—a general waiver. It 
being a general waiver, the waiver would not operate, prior 
tothat constitution and under the constitution of 1868, 
to defeat the homestead. 59 Ga., 837. 

But the homestead here is sued out under the constitu- 
tion of 1877. It is obtained by a mother of two 
indigent daughters, who have attained their majority, out 
of her separate estate. The husband and father is living, 
and not separated from his wife; and the right to such a 
homestead is created by the constitution of 1877. So 
that the application and grant of the homestead must 
have been, and in fact are, under that constitution. By 
that constitution, a general waiver is made fatal to the 
right of homestead under it. We hold, therefore, that 
though this waiver was made before the adoption of that 
constitution, whilst it would not have been good to defeat 


v 69—53 
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the homestead under the constitution of 1868, it will de- 
feat any sought under that of 1877. 59 Ga., 837; Cons. 
of 1877 ; Code, 5112, 5114; Acts of 1878 ; Code, §§2039 (a), 
2039 (b); 61 Ga., 196. Besides, this debt was in existence 
prior to the constitution of 1877, and homestead to new 
‘persons and on new grounds in that instrument, would 
impair the obligation of that contract. Gunn vs. Barry, 
15 Wallace, 610. 

4. The homestead is not binding on these judgment 
creditors so as to conclude them, for another reason. They 
are not named in the schedule of creditors and notified to 
appear. They area partnership, a firm, and the debt is 
due to them as such. One of the partners is mentioned 
as an individual creditor in the schedule, and he alone is 
served. A debt to an individual is one thing; a debt toa 
partnership is another thing. The creditors are different ; 
the rights and liabilities are different ; and the enumeration 
of one as an individual creditor isnot a mention or naming 
of the firm as creditors. Code, §§2006, 2006(a); 60 Ga., 
462 ; 56 1b., 570; 47 1b., 504. 

So that, in any view we are enabled to take of the case, 
the judgment dismissing the certiorari is right, and must 
be affirmed. It is unnecessary to add that, no matter 
upon what ground the court below put the judgment, if 
right for any reason appearing in the record, it will be 
affirmed. And it is so ordered. 

Judgment affirmed. 





APPENDIX. 


The following rules and orders of general importance have been 
adopted by the Supreme Court, and not heretofore published : 


RULES. 


RULE.—Hereafter all injunction cases will stand for trial in their: 
order on the dockets of the circuits to which they belong, unless 
they reach the court after those dockets are closed, in which case they 
must be set for trial, or will go to the heel of the entire docket. 

Provided, That the trial of such cases arriving before the close of 
their docket may be advanced by order of the court, on good cause 
shown by either party, and on ten days’ notice of the time of trial to 
the other party. 

Adopted February 3, 1882. 


RULE.—On the call.of cases, unless the plaintiff in error be present 
in person or by counsel, or by abstract and brief filed with the clerk, 
the case called will be dismissed, and will not be reinstated except 
for providential cause. 

Adopted February 7, 1882. 


RULE.—If one of the Justices of this court be disqualified in a case 
on the docket, and a full bench be desired to try such case, that desire 
must be made known to the court on or before the calling of the first 
case on the docket from the circuit on which the disqualified case. 
belongs, in order that a circuit judge may be procured by appointment 
of the Governor; provided the party desiring a full bench shail be 
aware of the disqualification, or by reasonable diligence could have 
ascertained the fact. 

On failure to comply with this rule, the case, when called, will pro- 
ceed before the two Justices. ' 

Adopted September 11, 1883. 


RULE.—No motion to dismiss a writ of error will be considered, 
unless notice of said motion, and of the grounds thereof in writing be 
given to the counsel for plaintiff in error twenty-four hours before the 
case is called for argument. If, because of the absence of counsel for 
plaintiff in error, such notice cannot be given, the motion will be 
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entertained, and such direction in reference thereto will be given as in 
the discretion of the court may seem proper. 
Adopted October 29, 1883. 


ORDERS. 


Ordered, in pursuance of the constitution, article 6, section 21, para- 
graph 1, that costs in this court shall be, in each case, as follows : 
For entering and carrying to judgment, ° ‘ - $600 
For recording opinion, . ° ‘ ° , . 75 
For remitter, ‘ ° ° , ‘ ° ° 2 00 
pa ce ae ee Bh ae Petry I 25 


To the end that it may be seen whether or not any affidavit relied 
upon to protect the plaintiff in error, or his counsel, against the pay- 
ment of costs is the usual pauper oath, a copy of the same must be 
sent up in, or with, the transcript of the record. A mere certificate of 
the clerk that such an affidavit is of file, without setting out a copy, 
cannot be regarded. 

Passed January 25th, 1878. 

See laws of 1880-81, page 120. 


ORDERED, that the bill of costs in this court is hereby made due and 
payable on or before the call of the case; and that the clerk of this 
court be, and he is hereby required to report to this court, at the close 
of each term thereof, all due and unpaid bills. 

Passed December 23, 1881. 


MEMORIAL OF HON. DAWSON A. WALKER. 


On November 15th, 1881, the committee appointed to prepare an 
appropriate memorial commemorative of the life and character of the 
Hon. Dawson A. Walker, deceased, submitted the following report, 
which was ordered to be spread upon the minutes : 

“The undersigned, having been appointed, at the last term of this 
court, a committee to present to this court a memorial of the life and 
work of Dawson A. Walker, have performed that melancholy duty, 
and they now beg leave to submit the following report : 

We come to-day to announce to this court the death of Dawson A. 
Walker, fora while one of the justices of this court, for a longer time 
judge of the Superior Court of the circuit in which he lived, and a 
member of the bar of this court nearly from the time of the existence 
of the court itself. Immediately upon his death, a meeting of the bar 
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of his own county was held, and a committee appointed to report a 
suitable memorial of his life and character to be presented at.the next 
term of the court thereafter. That committee, composed of his own 
neighbors and friends, of those who had known him longest and most 
intimately, made a report which was entered on the minutes of Whit- 
field Superior Court. A copy of that report has been, upon request, 
kindly furnished us, and heartily endorsing the same, we hereby 
adopt it as our own: 

Seldom has the northern section of Georgia been deprived of a 
citizen who took so prominent and honorab!e part in its affairs as did 
the late Dawson A. Walker. Seldom, if ever, has the hand of death 
stricken from the roll of the Cherokee bar the name of one who so 
illustrated it as did he, by purity of life, breadth of learning and distin- 
guished success. Upon the minutes of this court, from its first to its 
last term, are recorded evidences of his professional skill and legal 
discrimination, either as a practicing attorney or presiding judge. It 
is peculiarly appropriate that upon these minutes a page be dedicated 
to his memory, and that upon this memorial page a brief record of his 
virtues and the prominent events in his history be made. 

Dawson Armstrong Walker was born in Monroe county, Tennessee, 
on the 7th of December, 1819. He was the eldest son in a large 
family, born of parents to whom Providence had given “ neither poverty 
nor riches”—a fortunate allotment for both parents and children. 
Reared amid the usual surroundings and avocations of ordinary farm 
life, he early acquired those habits of patient industry, self-reliance and 
systematic apportionment of time which characterized his after career. 
Until he was seventeen years old, his time was about equally divided 
between farm labor and the neighborhood school. Between the ages 
of seventeen and twenty years, he taught school during summer and 
attended a classical academy during winter. Asa pupil and teacher, 
he was methodical and conscientious in the discharge of duty. His 
boyhood, thus spent under conditions favorable to the development of 
purity and strength of character, was without noteworthy event or 
incident. 

Nature had inspired him with a generous ambition which impelled 
him to the achievement of an honorable destiny, and had endowed him 
with a determination of will and a vigor and capacity of mind which 
enabled him to break through the trammels of early disadvantages, 
and to triumph over obstacles to which a weaker character would 
have yielded. Inthe fall of 1839 he was matriculated a student in the 
University of East Tennessee, at Knoxville—relying upon his own 
acquisitions to defray the expense of his further education. 

The Hon. J. B. Cooke, a distinguished member of the Tennessee 
bar, who knew Judge Walker intimately through his boyhood, youth- 
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hood and early manhood, and who was his class-mate and room-mate 
at the academy and in the university, writes as follows of his course 
and character as a collegian : 

“ Upon his admission into the university, he entered upon his studies 
and duties with determination, energy and great regularity. He sys- 
tematized his duties by an apportionment of the twenty-four hours of 
the day, and the assignment to each of its particular duty, whether of 
study, exercise, recreation, refreshment or repose. Upon no account 
would he ever permit the hours assigned to any duty or purpose to be 
encroached upon. There was placed conspicuously over the mantel 
of his dormitory the monitory epigram, ‘dum loguimur tempus 
Sugit, to which, when the hour assigned for study arrived, he 
politely pointed any visitor who happened to be with him, and without 
further ceremony entered at once upon his work. No temptation 
could allure him from his regular hours of study; no inclemency of 
weather interfered with his outdoor exercise; no luxury could induce 
him to abandon the simple regimen he had prescribed for himself. 
The aphorism of Socrates, ‘I do not live to eat, but eat to live,’ was 
among his favorite quotations. No inducement could tempt him to 
encroach upon his hours of repose. He developed a mind remarkable 
for depth rather than brilliancy, for vigor rather than sprightliness. 
He very soon took rank among the foremost of his class, which he 
steadily maintained through the four succeeding years of his college 
life, and graduated with the highest honors of the institution in the 
class of 1843.” 

This portraiture of the character of the aspiring youth, drawn by 
the hand of a discriminating friend, will be readily recognized as cor- 
rect by those who knew Judge Walker in his maturity. Those modes 
of living and working became established and confirmed as he ad- 
vanced in years, and those mental qualities matured with the man. 
The description of the youth of twenty suits almost as well the man 
of forty. After graduating, he studied law at Athens, Tenn., in the 
office and under the tuition of Chancellor T. Nixon Vandyke, with 
the same energy and success which distinguished him at the univer- 
sity. Aftera most satisfactory examination upon a legal course, he 
was licensed as an attorney at law by Judges Alexander and Cannon, 
then eminent jurists of Tennessee, who predicted the success which 
he subsequently attained. In the fall of 1845, he located at Spring 
Place, Murray county, Ga., and entered at once upon the practice of 
his profession—successfully from the first. On the 23d of February, 
1851, he married Miss Jane A. Ellison, of Murray county, who for 
twenty-nine years shared his fortunes, and who preceded him to the 
grave by about sixteen months. 

Judge Walker possessed a genial disposition and natural kindness of 
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heart, and the “talent of industry” in eminent degree. Toa strong 
and unusually receptive mind, thoroughly trained and inured to study, 
he added great moral worth and inflexible integrity. Thus fortunately 
endowed, he speedily and securely established himself in the confidence 
and esteem of the communities in which he practiced. From the 
beginning of his professional career, he advanced steadily to fortune 
and distinction. He went rapidly to the front rank of a bar composed 
of men of marked ability and not unknown to fame—as Turner H. 
Trippe, A. D. Shackelford, Michael Francis, Wm. H. Underwood, 
Wm. H. Dabney, Warren Aiken, John W. H. Underwood, Leander 
W. Crook, Augustus R. Wright, James Milner, and many others 
scarcely less distinguished. Some of these certainly eclipsed him in 
the more showy accomplishments of the advocate; some doubtless 
equaled him in “legal intuition,” in the power of original thinking and 
in the philosophy of the law, but in accuracy, breadth and resource 
of learning, he stood easily first. His memory was indexical, and his 
facility of reference to precedents was something wonderful. His 
mental powers were evenly developed, harmonious and worked in 
unison, and his mental processes were rapid and reliable. Though 
not possessed of overweening self-confidence, he was sufficiently self- 
reliant, and without trepidation he entered into the contests of the 
forum with the strongest and most amply panoplied of the profession. 
But his crowning quality as a lawyer was his uprightness. He pre- 
served, throughout a long and successful career, an unsullied reputa- 
tion as an honest man. 

He removed to Dalton in the year 1860, and in the same year he 
was promoted to the judgeship of the Cherokee Judicial Circuit, which 
position he held until January, 1866. The legislature of 1866 elected 
him one of the Judges of the Supreme Court of Georgia, which high 
office he ably filled until the summer of 1868. His rulings as a circuit 
judge were prompt, definite and generally correct. In the trial of 
causes he presented the issues logically and clearly, and his charges to 
the jury were lucid and impartial. expositions of the law. His pub- 
lished opinions, as a Supreme Court Judge, while not so smooth and 
elegant in diction as those of some of the more scholarly judges who 
have graced the bench, will compare favorably with the best for legal 
soundness and in exactness and precision of statement and cogency 
of reasoning. They are replete with learning and strongly fortified by 
citations of precedent and authority. He dissented from the majority 
of the court in but few instances. His dissenting opinions in the more 
important cases have stood the test of legal criticism, and have since 
been approved by a majority of the court. To record this is to accord 
unusual ability. In every sense a good judge, he contributed his full 
share to the renown of our judicial annals. 
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He had but little taste or talent for potitical life, and but little ambi- 
tion for political preferment. In the summer of 1873, the political 
party to which he belonged, then a hopeless minority, placed him in 
nomination for the office of Governor as their most available candidate. 
Of course he failed of election, but had he been elected he would have 
filled the office admirably. Later, President Grant placed him ina 
high Federal position. He performed its duties with credit to himself, 
and discharged his trust with his wonted fidelity. 

Any sketch of Judge Walker’s character, without some reference to 
its religious element, would be inexcusably incomplete. His class- 
mate, to whom we are indebted for a portion of the material for this 
summary, says: “In early youth he became a member of the Baptist 
church, and maintained the character of a Christian gentleman 
throughout all vicissitudes and temptations incident to youth and 
early manhood.” He was aman of prayer. The Bible was his vade 
mecum, and when most thronged with affairs, and oppressed by care, 
he delighted to read and meditate uponthe Word. Without troubling 
himself with the controversies of the sectaries, he rested his faith im- 
plicitly upon the cardinal doctrines of the Book, and sought to con- 
form his life to its teachings. The practical cast of his mind enabled 
him to realize that, upon the mooted questions of religion and the- 
ology, there is a well-defined limit to human knowledge, and that 
beyond that boundary there is an illimitable field for speculation and 
discussion, upon which it were profitless if not perilous to enter. 

Not to allude to his home-life would be to omit from this memorial 
that which those nearest him will remember most vividly and fondly. 
His surviving children will sacredly cherish the remembrance that 
underlying his devotion to professional and public duty was a sub- 
stratum of affection for them, deep and tender. When he left behind 
him the cares and annoyances of his busy life, and entered the sacred 
retreat of home, he evinced that affection in gentle and kindly bearing, 
in instructive conversation, enlivened by the glow of genial humor, and 
in fatherly solicitude and sympathy. He cheerfully sacrificed his own 
convenience to their comfort, and to all their reasonable demands he 
ministered liberally. May they emulate those private virtues of which 
he was a bright exemplar. 

His life was one of unusual labor. His preparation for trials and 
of his judicial opinions was elaborate and laborious. Possibly his 
unremitting toil and intense application hastened his death. His 
exertions in the actual contests of the forum, sometimes undertaken 
when he was already fatigued by the preparation, frequently trans- 
cended the bounds of prudence. This exhaustive preparation and 
discussion of causes of every degree of importance, bore with ex- 
hausting pressure upon a body and mind somewhat remarkable for 
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powers of endurance, and they finally gave way, unable longer to 
bear the constant and too heavy burden. After his health and strength 
had failed, he seemed to be oppressed with a constant sense of weari- 
ness. Certainly he then had a very clear realization of the significance 
of the term “rest.” We will be pardoned for recurring to a circum- 
stance to which public reference has before been made. Among the 
papers prepared during the last months of his life, and to which he 
seemed to have attached a peculiar value, was a carefully transcribed 
copy of Judge Bleckley’s poetic gem: 


“IN THE MATTER OF REST.” 


“ Rest for hand and brow and breast, 
For fingers, heart and brain! 

Rest and peace ! a long release 
From labor and from pain ; 

Pain of doubt, fatigue, despair— 
Pain of darkness everywhere, 

And seeking light in vain ! 


Peace and rest! Are they the best 
For mortals here below ? 
Is soft repose from work and woes 
A bliss for men to know? 
Bliss of time is bliss of toil ; 
No bliss but this from sun and soil, 
Does God permit to grow.” 


If one of the ablest Judges who ever presided in our courts could 
venture to read these exquisite lines—his own—from the bench; if 
another so valued them as to place a manuscript copy of them—made 
by his own hand—among papers carefully to be preserved ; if, by the 
order of the Supreme Court of the State, they were entered upon the 
minutes of that court, in honor of their author, we trust their repro- 
duction here will not be too frigidly criticised. 


‘* Peace and rest! Are they the best?” 


When in the vigor of health, and in the full possession of our facul- 
ties, we are intent upon our allotted work, they may not be the best ; 
but there comes a time when they are the best. When we saw Judge 
Walker’s once indomitable will and powerful intellect, enfeebled by 
the wasting processes of disease, recoil from the effort; when we saw 
his once tenacious memory gradually loose its hold upon the vast accu- 
mulation of learning, once held so completely at command ; when we 
saw his overtaxed machinery of life, worn by the friction of severe 
and long continued labor, through many months move painfully and 
uncertainly, and sometimes almost cease to move, we were impressed 
with the conviction that, for him, they were the best. And when we 
stood beside the bier of our departed friend, and looked upon the 
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placid face of the sleeping dead, and saw that the weary pulse at last 
stood still, and that the tired toiler had fallen asleep, we felt that the 
invisible hand of God had written, ‘‘ Rest and peace.” 
Dawson A. Walker died on the morning of the 4th of February, 
1881. 
Faithful friend, honest man, safe counselor, upright judge, sincere 
christian—he rests in peace. 
H. K. McCay, 
R. F. Lyon, 
W. W. MONTGOMERY, 
JouN S. BIicBy, 
C. D. MCCUTCHEN, 
R. J. McCamy, 
Committee.” 





INDEX. 


ABATEMENT. See Fury and Furors, 3 ; Criminal Law, 3 ; Dis- 
tress Warrant, 4. 


ACCESSORY. See Criminal Law, 9. 
ACCOMPLICE. See Criminal Law, 8; Witness, 3. 


ACTIONS. See Razlroads,2; Pilotage,2,; Negotiable Instruments, 
I, 2; Torts; Vendor and Purchaser, 3; Contracts 12; 
Non-suit, 3; Damages, 4; Administrators and Execu- 
tors, 70. 


ADMINISTRATORS AND EXECUTORS. 


1. Receipt for part payment found in pocket-book of defendant after 
death, not charge his administrator with balance. Chastazn 
vs. Worrill, 288. 

. “B., administrator,” 7. fa. in favor of, estate of B.’s intestate 
not made party. Saffold vs. Banks, adm'r, 280. 

. “B., administrator of E.,” note to, is property of B. Jdzd. 

. Beneficial interest determined on money rule. Jdzd. 

. “B., administrator of E.,” note to, 7. fa. in favor of “B., adm’r,” 
variance immaterial. Jézd. ° 

. Limitations, does bar attach while administrator holds his own 
note? Quere. Shipp, sung. pinr., vs. Davis, 297. 

. Separate estates, bill for accounting from, multifarious. or- 
gan et al. vs. Shepherd et al., 708. 

. Title in administrator under will in this case. Avery et al, vs- 
Sims, for use, 714. 

. Creditor with notice of purchase by executor at own sale, not 
protected. Carmichael et al. vs. Foster, trustee, 772. 

. Lis Pendens is notice to world. Jdzd. 

. Notice of misapplication of estate by executor, what is. Jn- 
man, Swann & Co. vs. Foster, trustee, 385. 

. Settlement with trustee by turning over his debt for purchase of 
estate’s land, bad. Jdzd. 

. Sale of lot “ more or less,” purchaser put on inquiry. Wyilly et 
al., ex'rs, vs. Gazan, 506. 
. Caveat emptor applies to sales. Jdzd. 





15. 


16. 


17. 
18, 


19. 
20. 


21. 
22. 


23. 
24. 


25. 
26. 
27. 
28. 
29. 
30, 
31. 
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Purchase by administrator under purchase money judgment of 
estate, for less than value, illegal. Crawford et al.vs. Tribble, 
ord’y, for ust, 519. 
Purchase under judgment of estate and resale for himself, suit 
on bond proper. /ézd. 
Measure of recovery in such case. Jdzd. 
Purchase by administrator to protect titles inures to benefit of 
estate. did. 

Invéstment not in state securities, without order, after Jan. 1, 
1863, illegal. dz. 

Distributees cannot sue in own names for personalty. Morgan, 
gadn., vs. Woods et al., 599. 

Exceptions to rule. /d¢d. 

Ward becoming of age and dying, administrator must sue 

former guardian. /d2d. 

Unrepresented estate, five years before limitation runs. dzd. 

Barred, administrator being, minor claiming under estate is. 

lbid. 

Judgment against by distributee for amount bid at own sale, no 

priority over others. ohnson et al. vs. Dobbs, 605. 
Purchase at own sale ratified by suing on bid. Jédzd. 
Garuishment, not liable to, after payment of share of distributee, 
though insolvent. Mosely & Ely vs. McGough, adm'r, et al., 
748. 
Judgment against administrator implies assets or devastavit. 
Huey vs. Stewart, 768. 

Contribution from heirs receiving share not required where an- 

other share lost by aches of administrator. /dzd. 

Contribution not required because of recovery against adminis- 

trator, unless paid. dd. 
Payment after suit for contribution begun not good. Jdzd. 


See Witness, 8; Homestead, 5; New Trial,3,; Principal and 


Surety, 3; Fudgments, 12; Debtor and Creditor, 17. 


ALIMONY. See Husband and Wife, 8-10, 12, 13, 17, 18. 


ALLEGATA AND PROBATA. See Pleadings, 7. 


ALLEY. See Zasements, 8-9. 
AMENDMENT. 


I. 


2. 


3. 


Relates back to filing original declaration. Bower et al., adm’rs, 
vs. Thomas, adm'r, 47. 

New party added by ex arte amendment, statute of limitations 
runs till service. J/dzd. 

“C. H. T., as ex’r,” sued, name stricken and “J. M. T., as 
adm’r,” inserted, is adding new party. Jdéd. 
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. New party added and served, not move to set aside at second 
term. Jdzd. 


. Processioners’ return, protest to, amendable. Watson us. Bishop 
et al., 51. 


. Trust, beneficiaries suing, trustee for their use inserted. Adams 
et al.vs. Barlow, 302. 


. Fi. fa. directed wrong, amended. Cheney &» Matthews vs. 
Beall, 53}. 


. Claim bond amendable. Lee vs. Mills, 7g0. 


. Affidavit to foreclose mortgage on personalty not amendable, 
Lewis vs. Frost, 755. 


. Levy, entry of, only amended by officers making it. Hudspeth, 
adm'r, us. Scarborough, 777. 


. Tort more accurately described by amendment. TZurner vs. 
W. & A. R. R., 827. 


See Lost Papers, 1, 2. 
AMERICUS. See Municipal Corporations, 1, 2. 
ANIMALS. See 7¢t#iz, 5. 


APPEAL. 


1. Appellate court confined to jurisdiction of primary court, Greer 
adm'r,vs. Burnam, 734. 


2. Facts, no issue of, certzorarz, not appeal, is remedy. Smallvs, 
Sparks & Son et al., 745; Boroughs vs. White & Stone, &41, 


. Joint debtors sued, appeal by ore suspends case as to all. Lewz's 
vs. Armstrong, adm'r, et al., 752. 


. Execution not issued against defendant not appealing. /dzd. 
. Judgment on appeal affects all alike. Jd¢d. 
. Dismissal of case on appeal relieves alidefendants. zd. 


. Railroad alone appealing, in suit against it and its superintend- 
ent for killing cows, good. Macon & B. R. R. vs. Washing- 
ton, 764. 

. Facts, issue of involved, appeal is proper. Boroughs vs. 
White &+ Stone, &41. 


APPELLATE COURTS. See Courts, r. 


APPLING COUNTY. See License, 4. 


ARBITRAMENT AND AWARD. 
1. Uncertain and conditional award set aside. Evans, adm'r, vs. 
Shelton et al., 100. 


2. Re-commit case, or force agreement, no power to after award 
set aside. Jdid. 
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. Estate divided by arbitrators, including claim against one heir 
in list not bind him as to debt. Brady, gd’n vs. Pryor et al.. 
692. 

. Reference under act of 1799 and under Code §4249, practice 
considered. King vs. Davidson, 708. 

. Tog uncertain, award as to height of dam, without stating where 
measured. Stanford vs. Treadwell et al., 725. 


ASSIGNMENT. See Dedtor and Creditor, 13. 


ATLANTA. See Municipal Corporations, 109. 


ATTACHMENT FOR CONTEMPT. See Sherif, 4. 


ATTORNEY AND CLIENT. 


1. Fees not recoverable unless stubborn or litigious conduct shown. 
Smith vs. Dudley, 78. 

2. Fees in bankruptcy, conveyance of land as, not prevent sale 
under levy. Urquhart vs. Leverett, 92. 

. Fees for bringing fund into court, when allowed. May & Co. 
et al., vs. Sibley, sheriff, et al., 133; Baxter et al., ex'rs, vs. 
Bates et al., 587. 

. Fees for bringing in fund, independent of contract. dd. 

. Homestead inferior to claim for money collected on note re- 

ceived for collection prior to 1868. Douglass vs. Boylston et 
al., surviving partners, 186. 


. Note for $100.00 and five per cent. attorney's fees, if collected 
by suit, fees are conditional partof principal. Baxter et al., 
ex’rs, us. Bates et al., 587. 

. Justice’s court has no jurisdiction of such note. Jé#d. Fohn- 
son, ex'x, us. Stephens, 756. 


. Absent client, to continue case, presence must be shown nec- 
essary. Cauthen et al. vs. Barnesville Savings B’k, 767. 


. Absent attorney, takes risk of trial, and no ground for new trial. 
Lbid. 


. Three attorneys, case tried before, no exception to decision. 
Stanton vs. Speer, 771. 


See Practice in Supreme Court, 33. 


' AUDITOR. 


1. Exceptions filed to report, allowing is in discretion of court. 
Bazemore vs. Davis, 745. 


AUGUSTA. See Jax, 7 


BANK. See Dedtor and Creditor, tos 
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BANKRUPTCY. 


1. Levy, adjudication after, but no proceeding to bring property 
into court, no excuse for stopping sale. Urquhart vs. Lev- 
erett, 92. 

2. Attorneys, property conveyed to as fees, not protected. dd. 

3. Judgment lien on property exempted not discharged. Sosnowski 
et al. vs. Rape, sheriff, et al., 548. 

4. Judgment before bankruptcy not bind property acquired after. 
Lbid. 

5. Title made to secure debt, judgment rendered, bankruptcy, dis- 
charge, re-acquired title not subject. dzd. 

6. Meagre, statement in record is too, for decision. Broughton 
et al., ex’rs, us. Foster, ex'r, 712. 


BETTERMENTS. See Landlord and Tenant,1; Ejectment 2, 3; 
Equity, 25. 


BILL OF EXCEPTIONS. See Practice in Supreme Court. 
BIRDS. See 77#/e, 5. 


BONA FIDES. See Fudgment, 15. 


BOND FOR TITLES. See Vendor and Purchaser, 1, 3, 13; 
Wills, 15. 


BONDS. See Criminal Law, 32, 375. 
BRIDGES. See Roads and Bridges. 


BURDEN OF PROOF. See Jilegality,3; Crininal Law, 56 ; 
Promissory Notes, 11. 


BURGLARY. See Crimznal Law. 


CARRIERS. 


1, Receipt of consignee rebuts presumption of damage on voyage. 
Ocean Steamship Co. vs. McAlpin, trustee, 477. 


2. Cause of injury in doubt, norecovery. Jdzd. 
3. “ Dangers of sea, etc., excepted,” effect of. dzd. 


See Railroads. 


CAVEAT EMPTOR. See Vendor and Purchaser, 6. 


CEMETERY. See /njunction, 9. 
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CERTIORARI. 


II. 


12. 
13. 


. “Fence” election contested, does certiorari lie to decision ? 


Quaere. Tharpe vs. Hardison, 281. 


. Constitutional rightto. Hayden vs. State, 731. 
. City court, certiorar? from, though direct exception allowed. 


Lbid. 
Errors distinctly alleged. Jdzd. 


. Interest of judge must be distinctly shown. dzd. 
. Sanctioned and filed in ten days, from criminal case in county 


court, or dismissed. ohnson vs. State, 732. 


. Value not proved on trial for larceny, point must be distinctly 


made. Ldwards vs. State, 737. 


. Facts not involved, certiorarz, not appeal,isremedy. Smadivs. 


Sparks &* Son et al., 745; Boroughs vs. Whit e&» Stone, 
&4i. 


. Dismissing case on demurrer, certivrar?é granted. bid. 
. Discretion of judge in sustaining, because verdict in justice’s 


court was contrary to law and evidence. Formby vs. Smith 
& Co., 769. 


Facts involved, appeal in justice court, or to superior court, is 
remedy. Boroughs vs. White & Stone, 841. 


After verdict in justice’s court, certzorarz proper. did. 
Final judgment rendered by judge, if no facts involved. Jdzd. 


CHARACTER. See Charge of Court, 2, 


CHARGE OF COURT. 


2. 


Requests substantially given, not repeated. Williams vs. State, 
1; Carter, next friend, et al. vs. Dixon et al., 82. 

Character, only evidence being as to, charging as to evidence, 
charges as to character. Welliams vs. State, 36. 


. Specific charge desired, request proper. Jbid.; Wilson vs. 


State, 224. 


. Inaccuracies not require new trial, if verdict demanded. Hus- 


sey us. State, 54; Lyle vs. State, 762. 


No evidence to justify, not given. Smith vs. Dudley, 78 ; Wyl- 
ly et al., ex'rs, vs. Gazan, 506. 


. Right in this case. Carter, next friend, et al. vs. Dixon et al., 82. 


. Entire chatge not excepted to. Franklin vs. State, 76 ; Carter, 


next friend, et al. vs. Dixon et al., 82. 


. Request not based on evidence, not given. Carter, next friend, 


et al. us. Dixon et al., 82; Bell vs. State, 752. 


. Context considered. Wélson vs, State. 224. 
. Long paragraphs, involving several points, exception too gen- 


eral. Jdzd. 


. Omission not require new trial, unless charge invoked by coun- 


sel. lbid.; Thomas & Co. vs. Parker et al., 283; Bertody 
us. Ison, 717 ; Bray vs. State, 765. 





INDEX. 861 


. Evidence in without objection, proper to charge on, though 


beyond pleadings. Ocean Steamship Co. vs. Williams, 251. 


. Substantially correct, no new trial. Cannon, sung. pinr., vs. 


Campbell & Fones, 263. 


. Contradictory and confusing. Ocean Steamship Co. vs. McAl- 


pin, trustee, 437. 


. Undue prominence not given certain facts. Wy/ly et al., ex'rs, 


vs. Gazan, 507. 


. Opinion on weight of evidence improper. English et al. vs. 


English, 630. 


. Statement of prisoner, request based on, given. Hayden vs. 


Slate, 73T. 


. Presumed correct, if not sent up. Bell vs. State,752; Bray vs. 


State, 705. 


. Conclusion as to effect of charge, without setting out, ground of 


motion bad. J/ézd. 


. Request not all legal, refused. Sav., Fla. and West. R'y. vse 


Horn, 759. 


. “What benefit accrued to” creditor ? Form of charge not error. 


Williams & Son vs. Wright, 750. 


. Summing up facts sought to be proved by state, not error. 


Bray vs. State, 765. 


CHARITIES. See 7rusts and Trustees, 8, 7}. 


CHURCH. See 7rusts and Trustees, 8, 1}. 


CITY COURTS. See Certioraré, 7; Savannah, i. 


CLAIM. 


I. 


Claimant selling land pending case, may continue for benefit of 
purchaser. Zhomas & Co. vs. Parker et al., 283. 


. Cumulative, not mandatory, claim laws are. Sears, adm'r, 


vs. Bagwell, 429. 


. Estop from asserting title, failure to claim does not. Jdzd. 
. Death of one of defendants, too late to take advantage of, after 


trial of claim. Rountree vs. Lathrop & Co., 539. 


. Mechanic retaining for repairs may file claim against another 


levy. Hurley & Smith vs. Epps, 611. 


. Equitable judgment for sale and payment of lien and balance to 


other creditor, rendered in claim case. /édzd. 


. Levy, entry of deficient, not supplied by parol, except when. 


Collins &» Son vs. Hudson, trustee, et al., 684. 


. Bond amendable. Lee vs. Mills, 740. 
. No amendment offered, claim dismissed. Tbid. 
. Estopped, claimant is not, from objecting to levy, because not 


stated as whose property levied on, where more than one de- 
fendant. Hudspeth, adm'r, vs. Scarborough, 777. 


v 69—54 
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COMMERCE. See Plotage ; Carriers ; Railroads. 


COMMON CARRIERS. See Carriers. 


CONFEDERATE GOVERNMENT. See Contracts, 17. 


CONFESSIONS. See Criminal Law, 77. 


CONSTITUTIONAL LAW. 


I. 


Incorporation of manufacturing company by court in 1872, 
void. Planters’ and Miners Bank et al. vs. Padgett et al., 


159. 
. Justices’ courts, uniformity of, constitution contemplated legis- 
lation to provide. Hardig vs. Freund & Co., 180. 
. Departments of government, how far separate. 
vs. Cooley et al., 275. 

. Appointment of election managers by judges not unconstitu- 


Russell et al. 


tional. Jédzd. 


. Condemning right of way by railroad, compensation frst paid. 


. Pilotage 


. Presumption, act not declared unconstitutional on. 
. Part of law unconstitutional falls, balance stands. 


Chambers vs. Cincinnati and Ga, Katlroad, 320. 
laws, constitutionality discussed. Thompson vs. 


Spratgue, Soulle & Co., 409. 
Tbid. 


Tbid., 
McArthur vs. State, 444. 


. Title of act, body not contain matter different from. A/cArthur 


vs. State, 444. 


. Title to prevent sale of liquor, body states “ delivered, sold or 


furnished by retail,” constitutional. /dzd. 


1. Presumption of constitutionality of act. /d¢d. 
. Appeal from justices’ court, on suit for damage to realty pend- 


ing, adoption of constitution of 1877, not affect case. Mayor, 
etc., of Cartersville vs. Lyon et ux., 577. 


. Jurisdiction to attach sheriff is in his county. Sheffield, sheriff, 


14. 
15. 


vs. State, 770. 
Certiorar? is constitutional right. Hayden vs. State, 737. 
Certiorar? to city court, though direct exception allowed. /d7d. 


See Homestead, 6, 11, 12,17-19; Fury and Furors, 12, 1}. 


CONTINUANCE. 


1. Counter-showing permissible. W//tams vs. State, 11. 
. Absent witness, counter-showing as to what will testify, but not 


to contradict. J/ézd. 


. Discretion as to. J/dzd., 


Counter-showing, limit of cross-examination on. /dzd. 


. Absent witness must have been subpoenaed. Edwards vs. State, 


737- 
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6. Absent client from sickness, to continue, it must appear that 
presence is necessary. Cauthen et al. vs. Barnesville 


Savings B’k, 767. 
Absent attorney voluntarily takes risk of trial. /d¢d. 


7: 


CONTRACTS. 


I. 


Pilotage; commissioners agreeing to limit number of pilots, void, 
Wright et al. vs. Commisn'rs, etc., of St. Simons, 247. 


. Custom, when universal, enters into. Roberts vs. Wilder & 


Co., 340. 


. Fraud in execution of written contract shown by parol. Angier 


et al. vs. Brewster, 762. 


. Novation; one simple contract when destroys another. Caer- 


michael et al. vs. Foster, trustee, 372. 


. Consideration, what sufficient. /dz¢. 
. Dividing notes to give preference, is novation. /dsd. 
. Pilots, contracts with, effect of. Thompson vs. Spraigue, Seulle 


& Co., 409. 


. “Gold or its equivalent,” payable in, effect of change in value 


of gold. Atkinson & Clark vs. Lanter et al., 460. 


. Consideration inquired into. /d¢d. 
. Warranty, general, covers known defects oz liens when intend- 


ed. .Skznner vs. Moye, trustee, 476; Fletcher &* Bullock vs. 
Young, 591. 


. Soundness of horse warranted and blemish mentioned, how 


construed. /did., 591. 


. Betting on horse race is gaming, and losses recoverable. Dyer 


vs. Benson, 609. 


. Rescinded, not generally for fraud unaccompanied with dam- 


age. Fohnson et al. vs. Giles et al., 652. 


. Aliter of agents and trustees. /déd. 
. General restraint of trade, contract void, Brewer & Co. vs. 


Lamar, Rankin & Lamar, 656. 


. Partial restraint, contract reasonable and on consideration, good. 


Lbid. 


. Confederate service, horse ridden in by vendee, not make sale 


illegal. Quere. Murphy vs. Weems, 687. 


. Reformation asked by adding item to contract’sued on, what 


verdict sufficient. Gunn vs. Barrett, 689. 


. Signature by making mark, good. Larkin vs. City of Darien 


727: 


. Signing bill of sale by mark, witnesses not necessary. Jdzd. 
. Legal contract enforced. Cauthenet al.vs. Central Geo. Bk et 


al., 73}. 


. “S., general manager,” cannot recover on contract of company. 


Hall's Safe and Lock Co. vs. Mayor, etc., of Americus, 746. 


. Marriage licenses issued in blank, for sale by party not ordinary’ 


contract illegal. Brewer vs. Kingsberry, 754. 
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24. Extension of time on payment of interest and giving security 
not binding unless complied with. Wadl/iams & Son vs. 
Wright, 75y. 

25. Fertilizers, sale of, without analysis branded or attached, illegal. 
Lorentz & Rittler vs. Conner, 761. 


26. Liquidated damages and penalty, difference between. Mewman 
vs. Wolfson, 764. 


27. Liquidated damages for beginning business after selling out 
and agreeing not tore-begin. dd. 


See Equity, 4,5; Custom, 1-3; Vendor and Purchaser, 
1-3; Promissory Notes, 16. 


CORPORATIONS. 


1. Estopped from denying existence, person dealing with as such 
is. Planters’ and Miners Bank vs. Padgett et al., 159. 


. Manufacturing company, incorporation by court in 1872, void. 
Lbid. 


. Partners, corporators not liable as, where credit given to corpo- 
ration, though incorporation void. /dzd. 


4. Liability, generally none, if within charter and not negligent. 
Gilbert vs. Sav. G. & N. A. RB. R., 3906. 
. Dissolved, foreign corporation cannot be by Georgia court. 
Dodge et al.vs. Pyrolusite Mang, Co. et al., 665. 
. Person, corporation is not till charter granted. Bartram, Hen- 
arix & Co.vs. Collins M'f'g Co., 751. 
. Garnishment on president pending application for charter, is 
void. J/dzd. 
. Judgment by default on such garnishment, void. /d¢d. 
. Members not liable as partners,on summons directed to com- 
pany. /déd. 


See Easements, 2,5; Master and Servant, 1,2; Railroads; 
Religious Corporations; Non-suit, 3, 4. 


COUNTY COURT. See Sheriffs, 3? ; Certiorart,6; Appeal, 1. 


COUNTY MATTERS. 


1. Tax due county not rank in lien with state tax. Hargrove, 
ord'y, vs. Lilly, ex'r, et al., 320. 

2. Tax not accounted for by collector, rank of lien with dower and 
other liens. /ézd. 


COURTS. 


1. Appellate confined to jurisdiction of primary, procedure differ- 
ent. Greer,adm'r, vs. Burnam, 74. 


See Special name of court ; also, Savannah, £, 
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CRIMINAL LAW. 


I. 


Grand jurors, excuses of, not considered after trial on motion for 
new trial. Waelléams vs. State, 11. 


. Grand jurors, right to except to. /ézd. 


3. Ordinary acting as solicitor fro ¢em., not good in abatement. 


Lbid. 


. Principal in second degree tried first. dzd. 
. Principal in second degree, found guilty as, count charging as 


accessory immaterial. /dzd. 


. Elect between counts charging as principal in first and second 


degree and as accessory, state not required to. /dzd. 


. Motive for murder, statement of deceased implicating prisoner in 


larceny. did. 


. Accomplice not corroborated by proof of killing, but by that 


and other facts. /dzd. 


. Indictment charging as accessory and principal in second degree, 


conviction on latter, error as to former immaterial. /dzd. 


. Murder, presence and participation in unlawful killing is. /d¢d. 
. Confessions corroborated by proof of corpus delictz. Ibid. 
. Photograph of wound admissible to show its character. /rank- 


linvs. State, 36. 


3. Boots, shoes, socks and bloody knife, admissible. 67d. 


. Tippling house, keeping open on Sunday, what sufficient to con- 


vict. Hussey vs. State, 54. 


. Name of place and devices of concealment not alter crime. /dzd- 
. Tippling house, exact location, unnecessary to charge in indict- 


ment. J/dzd. 


. Presentment or indictment, not error to state under which trial 


is had. J/dzd. 


. Recommendation to mercy, charge concerning not require a 


new trial. J/dzd. 


. Sentence: $300 or six months, not too severe. did. 
. Res geste, statements of person shot immediately thereafter, are 


part of. Stevenson vs. State, 68. 


. Jury, illegal drawing of, plea in abatement proper. ddd. 
. Grand jurors, thirty-two drawn, not make indictment illegal. 


Lbid. 


. Misnomer, plea of, should state what. W#</son vs. State, 224. 
. Minutes, criminal, kept separate, not render invalid. Jdzd. 

. Killing shown, presumed felonious till contrary appears. Jd¢d. 
. Killing admitted, judge may so state. Jdzd. 

. Killing unconnected with house, §4332 of Code not charged. 


Lbid. 


: Defense of self, habitation or property set up, §4330 construed 


with §§4332, 4333, according to facts. /d#d. 
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. Statement not under oath and not required to allow cross-ex- 
amination; weight is for jury. /d¢d. 

. Drinking saloon is public place ; customer has equal rights with 
bar-keeper. /dzd. 

. Burglary, goods found in room occupied by several, not conclu- 
sive asto any one. Shropshire vs. State, 273. 

. Bond filled and taken by sheriff not void as voluntary bond. 
Colquitt, gou'r, vs. Bond et al., 251. 

. Bond to appear for “ assault with attempt to murder,” not void. 
Lbid. 

. Bond to answer indictment “returned ” by grand jury, not void 
because none then found. /é¢d. 

. Bond, ambiguous words in explained. /d2d. 

. State offence, city ordinance not passed concerning. oths- 
child vs. City of Darien, 503. 

. Sabbath, opening doors on, not within state law. 07d. 

. Police court, what summons sufficient. /d2d. 

. Inaccessible witness, foundation for proving former testimony 
of. Adkins vs. State, 595. 


. Threats not proved by hearsay, though communicated to de- 
fendant. /did. 


1. Re-arraignment after mistrial, not necessary. /dzd. 
2. Grand jurors, exception on account cf opinion expressed, when. 
Lee vs. State, 705. 


. Newly discovered evidence, affidavit of ignorance necessary. 
Llbid. 


. Question of court as to robbery, to shorten case, not require 
reversal. Green vs. State, 728. 

. Statement of prisoner, jury may believe oversworn testimony. 
Hayden vs. State, 731. 

. Statement of prisoner, request based on, given. /d¢d. 

. Possessory warrant not admissible ontrial of larceny. Edwards 
vs. State, 737. 

. Value not proved, cer¢éorarz must make point. /dzd. 

. Mortgaged property, sale of, what constitutes offense. Cody 
vs. State, 74}. 

. Venue ofsame. /déd. 

. Mortgage covering “ interest” of mortgagor, and he has none, 
no offense. /dzd. 

. False statement in mortgage of interest, not make this offense. 
Lbid. 

. Indictment, when sufficiently technical. TZhomasvs. State, 747. 
. Indictment, exceptions to form made before trial. /déd. 


55. Assault with intent to murder by using loaded pistol charged, 


evidence of shooting admissible. /dzd. 
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. Presumption of innocence of murder, how rebutted. Be// vs. 
State, 752. 

. Perjury, testimony confused, attention of witness called to 
point, deliberation sufficient. KAuight vs. State, 756. 

. Burglary ; conspiracy, aiding in breaking window and partial en- 
trance. Cooper et al. vs. State, 761. 

. Homicide, exact date of before indictment immaterial. Ly/evs. 
State, 762: 

. Statement of prisoner, no charge requested as to, no error in 
failing to charge. Bray vs. State, 765. 

- Reasonable fears, no facts in this case to require charge as to. 
Wall vs. State, 766. 

- Reasonable fears, doctrine not apply to assault and battery. 
Semble. Ibid. 

. Recommendation to mercy in case of assault and battery not 
bind judge ; but not vitiate verdict. /dzd. 

. Gambling, indictment for, need not state whether money bet was 
gold, silver or bank bills. Archer et al. vs. State, 767. 

. Gambling and keeping gaming table different. zd. 

. Betting against dealer is betting “ with each other.” did. 

. Venue of cruelty to horse not shown by place of hiring, when 
driven to different places. Smith vs. State, 768. 

. Rape, assault with intent to, what sufficient to show. Reuben 
vs. State, 770. 


. Breaking and entering not shown from fact that door was gen- 
erally closed with a prop, but when seen prop was down. 
Ramsey vs. State, 771. 

. Larceny and burglary distinguished. /dzd. 


See Practice in Superior Court,16,17; Fury and Furors, 
& ; Evidence, 2-9. 


CRUELTY. See Husband and Wife, 14; Criminal Law, 67. 


CUSTOM. 
1. Wharfage charges, how affected by custom. Robertson vs. Wiil- 
der & C0., 340. 
2. Individual habits of dealing not make custom. /ézd. 


3. Binding, though not “in minds of both parties.” Ocean Steam- 
ship Co. vs. McAlpin, trustee, 437. 


DAMAGES. 
1. Co-employes of corporation, injuries by and to, discussed. A?- 
lanta Cotton Factory Co. vs. Speer, next friend, 137. 


2. Railroad cotton yard, hole in, liability for injury from. Central 
R. R. vs. Gleason & Harmon, 200. 
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. Actual damage, incidental benefits not set off against. Gz/bert 
vs. Sav. G. & N. A. R. R., 796. 

. Vendor of land on creek for mining purposes cannot recover for 
injury from such use. Palmour vs. Mitchell et al., 750. 

. Supreme Court, carrying case to, for delay only. Mudins, Head 
&» Co. vs. Murphy et al. 754. 

. Supreme Court, carrying case to, damages denied. W2//iams 
& Son,vs. Wright, 759. 

. Liquidated damages and penalty, difference between. Newman 
vs. Wolfson, 764. 

. Intention of parties determines which stated amount is. J/dzd. 

g. Liquidated damages for beginning business after selling out and 

contracting not tore-begin. /ézd. 


See False Imprisonment, 2; Railroads; Constitutional 
Law, 5; Municipal Corporations, 11 ; Contracts, 13, 14. 


DEBTOR AND CREDITOR. 


1. Dividing claim into small notes, to defeat prior attachment, can 
it be done? Quare. May & Co. et al.vs. Sibley, sheriff, et 
al., I}}. 

. Fraudulent division of claim illegal. dzd. 

3. Esuity not set aside conveyance or enjoin at instance of general 
creditor before judgment. Comer & Co, vs. Coates & Co., 


gor. (See No. 8 below.) 

. Insolvent debtor’s act of 1881 discussed. /d7d. 

. Trader, act of 1881 not apply after debtor has ceased to be. 
lbid. 

. Fraudulent sales, etc., of debtor, attachment for. /ézd. 

. Payment not appropriated by parties, other judgments having 
been obtained, law will appropriate to oldest 7. fa. of cred- 
itor. Gunn vs. Carter et al., 646. : 

. Injunction and receiver not granted general creditors without 
lien. Dodge et al.vs. Pyrolusite Manganese Co. et al., 665. 

. Payment, draft or note is not, unless expressly agreed. Weaver 
vs. Nixon & Wester, 699. 

. Bank failing before draft given to creditor paid. dzd. 

. Payment, note of agent is not. Keller vs. Singleton, Hunt & 
Co., 70}. 

. Draft is only debt and not “money on deposit ’’ by acceptors. 
Starr vs. Davts, receiver, 747. 

. Drawer having account with acceptors and delivering cotton to 
them, not give draft preference. /dzd. 

. Laches in prosecuting remedy, so as to release endorser, none in 
this case. Lewzs vs. Armstrong,adm'r, ct al., 752. 

. Fraud against creditor, proved from slight circumstances. Aoun- 
tree vs. Lathrop & Co., 757. 

. Husband and wife, transfers between closely scanned. Jézd. 
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17. Preferred creditor, widow, who was temporary administratrix, 
delivering cotton to factor, but neither cotton nor proceeds 


going into hands of receiver, estate is not.. Griffen et al. vs. 
Davis, rec’r, 760. 


See Corporations, 3; Garnishment, 1, 2; Parties, 6; Con- 
tracts, 24. 


DECATUR COUNTY. See Sherzf, 3. 
DECEIT. See Fraud. 


DEDICATION. See Municipal Corporations, 13, 74. 
DEED. 


1. “ More or less” inserted, no recovery for deceit as to amount. 
Smith vs. Dudley, 78. 
2. Trustee, title putin by thisdeed. Adams et al. vs. Barlow, 702. 


3. Specific performance, decree for recorded in lieu' of deed. 
Banks vs. Sloat, Bussell & Co., 230. 


.- “More or less” covers what. Wylly et al., ex’rs, vs. Gazan, 506. 


. Recitals only binding on parties and privies. Cruger, trustee, 
vs. Tucker, adm’r, et al., 557. 


. Recital of debt to trust-estate of wife, in deed from husband, 
not affect creditors. J/ézd. 


. Will and deed distinguished. Yohnson, gd'n, vs. Sirmans, 617. 
. “Heirs of body,” effect of. Jdzd. 


g. Prescription, what deed sufficient as foundation for. Bazemore 
us. Davis, 745. 


See Easements, 8,9; Warranty; Title; Estates. 
DEMAND. See Zzens, 2. 


DISTRESS WARRANT. 


1. Final process, unless counter-affidavit filed. Elam vs. Hamil- 
ton, 730. 


2. Lien of discussed. Jdéd. 
3. Mesne process when counter-affidavit filed. dzd. 
4. Suit for rent, none pending distress. /dzd. 


DIVORCE. See Husband and Wife, 8-14. 


DOCKETS. See Practice in Superior Court, 12. 
DOWER. 


1. Waiver during life of husband not bind wife. Putts, adm'r, 
vs. Trice, 74. 


2. Waiver with approval of superior court, is it good? Quaere. 
Lbid. 


v 69—55 
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3. Return of commission not evidence to show title in estate, 
against one not a party or privy. Wright et al.v’. Ammons 
et al. 770. 


See Zax, 4. 
DRAFT. See Promissory Notes; Debtor and Creditor, 12, 13. 


DURESS. See Witness, 5. 


EASEMENTS. 


1. Overflow from mill dam, license when irrevocable. Southwes- 
tern Railroad vs. Mitchell, 114. 

. Overflow of lands of railroad, license not interfering with fran- 
chise, good. Jdzd. 

. License annulled if interferes with franchise. dd. 

. License good as to vendee from licensee. zd. 

. Railroad, easement beneficial to, granted by superintendent. 
Lbid. 


. Rebuild dam, right to, when washed away. J/dzd. 

. Windows, easement of, when necessity exists. Thompson vs. 
Turner, 210. 

. Alley, common of easement in successive vendees abutting on. 
Taylor, trustee, et al.vs. Dyches, 455. 


9. Alley excepted in conveyance, meaning of. Jézd. 


EJECTMENT. 
1. Mésne profits not more than rents, where plaintiff rented for 
defendant. Ladd vs. Lilly et al. 235. 


2. Improvements placed on land, compensation for, when, by 
whom and to what extent claimed as a defense in ejectment. 


Dean, ex'r,vs. Feely et al., 804. 
3. Rent enhanced by his own improvements, defendant not charged: 


with. Jdzd. 


ELECTION. 


1. “Fence” or “no fence,” all qualified voters may vote. Tharpe 
et al. vs. Hardison, 280. 

2. Contest, freeholders only can. Jééd. 

3. Contest, does certiorar? lie to ordinary’s decision? Quere. 
lbid. 


EMINENT DOMAIN. See Constitutional Law, 5. 


ENDORSEMENT. See /adorsement. 
EQUITABLE PLEADINGS. See Practice in Superior Court, 35. 
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1. Dismiss bill, right of complainant to. Evans, adm’r, vs. Shel- 
aun et al., 100. 

2. Dismissal not affect counter-claims ; a/zter as to matters purely 
defensive. /dzd. 

3. Dismissed, bill being, issues made in defense not submitted to 


jury. bid. 
. Specific performance of voluntary agreement, when decreed. 


Studer, adm'’r, us. Seyer, 125. 

5. Specific performance, contract must be certain, clear and definite. 
lhid. (See Nos, 21, 25, below.) 

6. Muitifarious, bill for accounting from separate estates. Mor- 
gan et al. vs. Shepherd et al., 708. ; 

7. Muitifariousness, objection not favored. Jdzd. 

8. Decree amount due and fix means of payment, equity may. 
Carmichael et al. vs. Foster, trustee, 372. 

9. Special verdict, what issues necessary to submit. Fefferson et 
al.vs. Hamilton, trustee, gor. 

10. Special issues, when request for made. 52d. 

1I lajupcsion granted, though not in terms found by verdict. 

za. 

12. General creditors before judgment, conveyance not set aside 
for. Comer & Co. vs. Coates & Co., 4gl. 

13. Insolvent debtor’s act of 1881. Jdzd. 

14. Full relief to all parties. Cruger, trustee, vs. Tucker, adm'r, et 
al, 558 ; English, et al., vs. English, 636. 

15. Redeem land conveyed as security and condemn balance, another 
creditor may. Semble. Groves, ord’y, vs. Williams, 614. 

16. Issue made by evidence without objection, with prayer for gen- 
eral relief, too late after verdict to object for want of plead- 
ings. English et al. vs. English, 636. 

17. Fraud, title obtained by, relief on tender of purchase money, 
Fohnson et al. vs. Giles, et al., 652. 

18. Judgment, when equity will set aside. MMcCaulis vs. Duval, 
744- 

19. Payment, new evidence of not discovered from laches of self or 
agent, judgment not set aside. Jdzd. 

20. Fradulent purchase under 7. fa., by promises preventing party 
from protecting themselves. Moye vs. Clarke, 750. 

21. Specific performance of sale with payment and possession. 
Simpson et al. vs. Fox & Burns, 75}. 

22. Vendee dead, heirs may go into equity when. did. 

23. After judgment at law, relief granted when. Brown et ai. vs. 
Boynton, 754. 

24. Private way obstructed, equity not interfere except in case of insol- 
vency. Childers vs. Holloway, 757. 

25. Specific performance of parol purchase with possession and 

valuable improvements. Waite vs. Mitchell, 759. 


cs 
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. Bill showing all substantial parties reside out of county, cause 
of action barred and laches of complainants, demurrable. 
Williams et al., ex’rs, us. Black et al., 770. 

. Opportunities for information neglected by vendee, equity will 
not relieve against imposition. Badiwin vs. Daniel, 782. 

. Default not require judgment by court without verdict. Pad. 
mer etal. vs. Simpson, 792. 

. Purchase money note assigned, equity will enforce lien on land. 
Lbid. 


See /njunction. 


ESTATES. 


1. Estate tail, to “be enjoyed by them and their children after 
them,” creates. Butler, next friend, vs. Ralston et al., 485. 
. “Heirs of body,” grantee takes absolutely. Fohmson, gdn., vs. 
Sirmans, 617. 
. Partition of undivided interest, mortgagee may consent to, and 
foreclose on share of mortgagor. Perry, adm’r vs. Robinson, 
650. 
. Tenancy in common, subject to division on marriage of widow, 
created by this will. Pope et al. vs. Tift, 747. 
. Trust, with broad powers and noaccountability. /ézd. 
. Misappropriation by tenant in common, failure to pay rent is 
not. J/dzd. 
. Imprudent management by tenant in common and trustee, claim 
for, not superior to mortgage. 67d. 
. Bequest charged with payment of others. Palmer vs. Simpson, 
792. 
9. Contingent remainder vesting absolutely on birth of child in 
thiscase. Dean, ex'r, vs. Feely et al, 804. 


ESTOPPEL. 
1. Title, assertion of, no estoppel by failure to file claim. Sears, 

adm'r,vs. Bagwell, 429. 

. Agency, passenger on agent’s ticket estopped from denying. 
Central R. R. vs. Henderson, 775. 

. Homestead applied for by husband, admissions as to debt estop 
wife in applying for supplemental homestead. Palmer et al. 
vs Simpson, 792. 


See Fudsment, 12; Claim, ro. 


EVIDENCE. 


1. Motive for murder, claim of deceased implicating prisoner in 
larceny admissible. We2d/zams vs. State, 11. (See 8 be- 
low.) 

2. Parol proof of same, though taken down at committing trial. 
Lbid. : 
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. Committing trial, is substance of witness’ testimony taken down 
at, better than parol? Quere. bid. 


. Absence of defendant from home after killing, being armed and 
saying that“ they are going to throw everything” on him 
and his brother, admissible. 67d. 

. Wife not testify as to issues involving guilt of husband. Jdzd. 


. Wife competent as to other issues, on trial of other defendant. 
Lbid. 


. Wife of accomplice may corroborate him. Semédle. Ibid. 


. Motive for murder, money stolen and deceased charging de- 
fendant with same, admissible. /dzd. 

. Truth of charge, not admissible to disprove. Jdéd. 

. Photograph admissible to show character of wound. Franklin 
vs. State, 36. 

. Statements of deceased in presence of prisoner identifying prop- 
erty in possession of latter undenied, admissible. /dzd. 

. Shoes and socks taken from prisoner under arrest may be iden- 
tified. dz. 

. Shoes, socks, and boots found at scene of crime, admissible 
in evidence. J/dzd. : 

. Bloody knife in possession of prisoner two days after homicide, 
admissible. /dzd. 

. Circumstantial evidence defined. /dzd. 

. Tippling house, keeping open on Sunday, that liquor was pro- 
cured and drunk is admissible. Hussey vs. State, 54. 

. Homestead record admissible, though order to surveyor not in 
it but on minutes. Groover, Stubbs & Co. us. Brown, 6o. 

. Homestead, excess over $2,000.00 paid by widow to adminis- 
trator of husband, prior to 1876, shown by parol. /dzd. 

. Res gestea, statements of person shot immediately thereafter. 
Stevenson us. State, 68. 

. Plat acted on in inserting ‘more or less ” in deed, admissible. 
Smith vs. Dudley, 78. 


21. Testator’s state of mind, fact of difficulty admissible to show, 


not particulars. Carter, next friend, et al., vs. Dixon et 
al., &2. 

. Objection, ground of should be stated. Urguhart vs. Leverett, 
92. 

. Exemplication from U.S. Court showing dissolution of injunc- 
tion staying levy, not showing property or process, not ad- 
missible. /dzd. : 
. Mouey rule, issue and judgment between two contestants ad- 
missible against a third. Fe/d et al. vs. Armstrong et al., 
170. - 

. Money rule, agreement of some contestants to be bound by 
issue, admissible as to others. dd. 

. Bad repair of flooring in yard in issue, admissible to show sub- 
sequentrepairs. Central R. R.vs. Gleason & Harmon, 200, 
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. Original papers best evidence when obtainable. Thomas & 
Co. vs. Parker et al., 283. 

. Original f. fa. best evidence. did. 

. Original 7. fa. from U.S. court recognized without proof. zd. 
. Counter-notes as throwing light on transaction. Shipp, sung. 
pinr., vs. Davis, 297. 

. Answer to bill in which partner expected to settle all rights, 
inadmissible in suit on note. /dzd. 

. Reason for not suing, that party expected to settle rights in an- 
other case, inadmissible. Jézd. 

. Ruled out, but elsewhere admitted, noinjury. Bertody vs. Json, 
J/7- 

. Agency, power in writing, whether enlarged by parol showing 
former transactions. Quere. Ladd vs, Lilly et al., 235. 

. Written contract, fraud in execution shown by parol. Angzer 
et al. vs. Brewster, 362. 

. Information showing motive or explaining conduct, admissible. 
Lyman vs. State, 404. 

. Description of lot left to jury, identified by parol. Sears, adm’r, 
vs. Bagwell, 429. 

. Consideration of contract shown by parol. Atkinson & Clark 
vs. Lanier et al., 460. 

. Will, intention explained by surrounding circumstances. Gar- 
rett et al. vs. Wheeless, 466. 


so. Intention of warranty, shown by parol. Skénner et al. vs. Moye, 


trustee, 470. 

. Ambiguity in will, not raised and then explained by parol. Az- 

wood et al., ex'rs, vs. Geiger, 498. 

. “More or less” in deed, opinion of what covered inadmissible. ° 
Wylly et al., ex’rs, vs. Gazan, 500. 

. “ More or less,” expert testimony not admissible asto. /dzd. 

. Conduct of plaintiff in 7. fa. at sale, when immaterial. Sosnow- 

ski et al. vs. Rape, sh'ff, et al., 548. 

. Recitals in deed only admissible against parties and privies, not . 
against attacking creditors. Cruger, trustee, vs. Tucker, 
adm'r, at al., 557. 

. Inaccessible witness, what foundation for showing former testi- 
mony of. Atkins vs. State, 505. 

. Threats, though communicated to defendant, not proved on 
hearsay. Jdzd. 

. F?. fa. admissible to show payment by one defendant, on 
scz. fa. to revive, though not following judgment. Huckady 
et al. vs. Sasser, adm'r, 603. 

. Weight for jury. English et al. vs. English, 636. 

. Levy, entry of deficient, not supplied by parol, except when. 
Collins & Son vs. Hudson, trustee, et al., 684. 

. Possessory warrant inadmissible-on trial of larceny. Edwards 
vs. Stale, 737. 
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52z. Assault with intent to murder by using loaded pistol charged, 
evidence of shooting admissible. Zhomas vs. State, 747. 

53. Processioners’ plat prima facze shows true line. Hearn vs. 
King et al., 751. 

54. Dower proceedings not admissible to show title in estate as 
against one not a partyor privy. Wright et al.vs. Ammons 
et al., 770. 

55. Levy and original 7. fa. lost; a/zas issued and levied defectively ; 
claim interposed ; original found, not admissible. Audspeth, 
adm'r, vs. Scarborough, 777. 

56. Mala fides, effort being to show, evidence failing to do so, irrele- 
vant. Thurmond et al.vs. Faith, 832. 


See Witness. 


EXECUTION. 


. Original is best evidence. Thomas &» Co.vs. Parker et al., 383. 

. Originalf¥rom U.S. court recognized without proof. did. 

. Dormant, not, if rule brought against sheriff, and rule dis- 
charged. Corley vs. White et al., 3378. 

. Transfer “‘ without liability,” no action on assignment. Dates 
&» Co. vs. Forsyth, adm'r, et al., 365. 

. Transfer, deceit in, action is on tort, and net assignable. /dzd. 

. Transfer to firm, no action by member. 67d. 

. Directed how, superior court 77. fa. Cheney & Matthews vs. 
Beall, 5.33. 

. Direction wrong, amended. dd. 

. Direction to sheriffs only, when amendment unnecessary, /dzd. 


. Admissible to show payment by one defendant, though not fol- 
lowing judgment. Huckady et al. vs. Sasser, adm'r, 603. 

. Dormant, revived in name of plaintiff for use of one joint de- 
fendant who paid it off. /dzd. 

. Transfer of tax 7. fa., record necessary to give transferee lien. 
Murray vs. Bridges et al., 644. 

. Appeal by one joint defendant, 7. fa. not issued against other. 
Lewis vs. Armstrong, adm'r, et al., 752. 


See Debtor and Creditor, 7; Distress Warrant, 1. 


FACTOR. See Homestead 14; Debtor and Creditor, 17; Year's 
Support, 7. 


FALSE IMPRISONMENT. 


I. Justification admits act, not wrongfulness. Ocean Steamship 
Co. vs. Williams, 251. 

2. Expenses, includirg fees and costs; recoverable. /ézd. 

3. Arrest legal, prosecutor not responsible for tort of officer. Zdzd. 

4. Harsh treatment, under proper pleadings, admissible. /d7. 
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5. Object of arrest is to carry before magistrate. /ézd. 
6. Reasonable time allowed by magistrate before trial. . /d¢d. 


FEES. See Attorney and Client, 1-4, 6. 
FENCE LAWS. See £éections, 1, 3. 


FERTILIZERS. See Contracts, 25. 


FRAUD. 


1. “‘More or less” inserted in deed, no recovery for deceit. Smzth 
vs. Dudley, 78. 


2. Deceit, action of, based on what. /dzd. 
3. Plat on which parties acted. admissible. /dzd. 
4 


. Written contract, fraud in execution proved by parol. Angzer 
etal.vs Brewster, 762. 

. Statute of limitations, what fraud will relieve bar. Préntup vs. 
Alexander & Wright, 553. 

. Deed from husband to wife, recital of debt in, not bind credi- 
tors. Cruger, trustee,vs. Tucker, adm'r, et al., 558. 


. Rescinded, contract not generally for fraud without damage. 
Fohnson et al. vs. Giles et al., 652. 


. Aliter, of agents and trustees. /dzd. 


. Purchase under 7. fa. by promises preventing party from pro- 
tecting himself, equity will relieve. J/oye vs. Clarke, 750. 

. Subtle, and proved by slight circumstances. Rountree vs. La- 
throp & Co., 757. 

. Husband and wife, transfers between, closely scanned. /d7d. 


. Opportunities to protect himself neglected by vendee, equity 
will not relieve against fraud. Baldwin vs. Daniel, 782. 


See Debtor and Creditor, 2; Vendor and Purchaser, 5. 
GAINESVILLE. See Certzorart?, 3. 
GAMING. See Contracts, 12. 


GARNISHMENT. 


1. Catches only what debtor could recover. Bates & Co. vs. For- 
syth, adm’r et al., 365. 


. Tortfeasor not subject to. /ézd. 
3. Traverse of answer, issue is whether assets in hands of gar- 
nishee. Mosely & Ely vs. McGough, adm'r, et al., 748. 
. Prior payment by administrator of debt of insolvent distributee 
not render him subject to garnishment afterwards. /dzd. 


5- Corporation not subject to, before charter granted. Bartram, 
Hendrix & Co. vs. Collins M’f'g Co. 751. 
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6. Corporation, summons directed to, members not liable as part- 


7- 


ners. Jdzd. 


Partner’s interest in firm is for Jury, on traverse of answer. 
Armand & Russell vs. Burrum & Co., 758. 


GOVERNMENT. See Constitutional Law. 


GUARDIAN AND WARD. 


Majority, relation ceases at, except for settlement. organ. 
gan., vs. Woods et al., 599. 


. Dying after majority, ward, administrator calls former guardian 


to account. Jdzd. 


. Dying during minority, guardian becomes administrator. Jdzd. 


Note payable to “C., guardian of,” etc., is note of C. individ- 
ually. Zeliner, adm'r, us. Cleveland et al., 6371. 


. Death of guardian, when successor made party, and when guar- 


dian’s administrator. Jdzd. 


. Settlement, petition for, what sufficient. Weldon vs. Patrick, 


724. 


. Citation waived by appearance and pleading. Jdzd. 
. Power in deed before Code to sell and dispose of lots at discre- 


tion, includes power of private sale. Thurmond et al. vs. 
Faith, 832. 


. “Sell and dispose,” power to, includes power to exchange. 


Lbid. 


. Exchange fair, and proceeds used for benefit of minors, plea 


alleging is good. J/dzd. 


HOMESTEAD. 


Survey, order to, not in record but on minutes, record admissi- 
ble. Groover, Stubbs &* Co. vs. Brown, 60 


. Presumption that ordinary has done duty. dzd. 
. Notice of application, presumption of. dd. 


Widow, as head of family of self and children, homestead for, 
not terminate on majority of children. zd. 


. Excess over $2,000, prior to 1876, paid by widow to administra- 


tor of husband. Jdzd. 


. Attorney receiving claim for collection before 1868, collecting 


and failing to pay over, superior to homestead. Douglass vs. 
Boylston et al., surviving partners, 186. 


. Money ordered to be invested; when done, schedule attached 


and exemption good. J/dzd. 


. Deed to secure debt, no homestead against. Kirby et al. vs. 


Reese, 452. 


. Purchaser, homestead not subject in hands of. Skinner vs. Moye, 


trustee, 476. 
v 69—56 
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Reversion, not subject in hands of debtor; a/cter in hands of 
purchaser. /dzd. 

Debt antedating 1877, only $1,000.00 in personalty set apart 
as against. ‘Fohnson et al. vs. Dobbs, 605. 

Cash not set apart and then put in realty. /dzd. 

Granted pending levy, not subject tosale. Price vs. Hughes, 739. 

Factor’s lien for supplies is in nature of purchase money of 
crop. Cook vs. Koberts et al., 742. 

Subject to certain debt, homestead set apart as being, cannot 
take as against debt. Palmer et al. vs. Simpson, 792. 

Wife claiming supplemental homestead estopped by admissions 
of husband in original application as to certaindebt. Jdzd. 
Waiver, general, not good under constitution of 1868; alter 
under that of 1877. Buroughs vs. White & Stone, 841. 
General waiver made before constitution of 1877, good against 

homestead under it. /ézd. 
Debt prior to 1877 good against homestead on new grounds 
then created. /dzd. 


Partnership, debt due to, statement of one’ member as creditor, 
and notice to him, not bind firm. Jdzd. 


"HOTEL. See Jn. 


HUSBAND AND WIFE. 


2. 


Witness in criminal trial, when wfe is competent. Wdliams 
us. State, II. 

Dower, waiver of by wife during life of husband, not bar her. 
Butts, adm'r, vs. Trice, 74. 


. Dower, waiver with approval of superior court, is it good? 


Quere. bid. 


. Trustee nominated before Code, not alone make separate estate. 


Banks vs. Sloat, Bussell & Co., 3370. 


. Trust for married woman created before 1866 became executed 


after 1866. /ézd. 


. Sale by wife substantial compliance with power in this case. 


Lbid. 


. Agency of husband to deal in fertilizers, not include power to 


buy land. Ladd vs. Lilly et al., 335. 


. Necessaries, husband liable for after separation. Lamar vs. 


Jennings, 792. 


. Necessaries, debt for is not lien on husband’s propefty. /dzd. 
. Alienation of property after separation, restriction on not ex- 


tended. /dzd. 


. Wife’s interest, purchaser without notice takes free from. Skzn- 


ner et al. vs. Moye, trustee, 476. 


. Alimony, controlling questions on hearing. Fenkinsvs. Fenkins, 


483. (See Nos. 17, 18 below.) 


. Alimony, pecuniary condition admissible. Jdzd. 
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. Condonation of cruel treatment, voluntary cohabitation is. Sas- 
ser us. Sasser, 576. 

. Wife dying in 1862, husband inherited. ‘ohnson, gdn., vs. Sir- 
mans, 617. 

. Debt of husband, negotiable note of wife for, in hands of pur- 
chaser before due and without notice, good. Perkinsvs. 
Rowland, 661. 


. Alimony, temporary continues pending carrying verdict for per- 
manent to Supreme Court. Holleman vs. Hollenan, 676. 


. Alimony, temporary and permanent covering same time, how 
adjusted. did. 

. Limitation runs against married woman. Perkins vs. Compton 
&» Son, 776. 

. Transfers between, closely scanned. Rountree vs. Lathrop & 


Co., 757. 

. Homestead applied for by husband, admissions as to debt estop 
wife in applying for supplemental homestead. Palmer et ai. 
us. Simpson, 792. 


See Ordinary, 4-5; Witness, 1-7; Possessory Warrant, 
3s Deed, 6. 


ILLEGALITY. 


1. Defenses existing before judgment, not set up by illegality. 
Harbig vs. Freund & Co., 180. 


2. Withdrawn, subject to right of plaintiff to proceed, as in claims- 
Thomas &» Co. vs. Parker et al., 283. 


3. Open and conclude, defendant cannot assume burden and claim 
right to. Bertody vs. Ison, 717. 


See Fudgments, 10. 


ILLUMINATING OILS. 


1. Sale of below standard illegal, but not generating gas by sta- 
tionary machine. Anderson, att'y gen'l, et al. vs. Mayor, etc. 
of Savannah, et al., 472. 
2. Storing naphtha in city, penal; injunction unnecessary. dd. 
IMPEACHMENT. See Witness, 7,9. 


IMPROVEMENTS. See Landlord and Tenant, 1; Equity, 25; 
Ejectment, 2, 3. 


INDICTMENT. See Criminal Law, 5, 6, 9,17, 23: 53+ 54s Or 65. 


INDORSEMENT. 


1. Judgment against indorsers should so state. Saffoldvs. Banks, 
adm'r, 289. 
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2. Rights of principal and indorsers adjusted; plaintiff not de- 
ayed. Cauthen vs. Central Geo. B’k et al., 733. 


3. Notice of non-payment unnecessary where draft not negotiable 
or payable at chartered bank. Wéliiams & Wélson et al. 
vs. ts &» Son, 825. 

4. Waiver of protest waives notice. dd. 

5. Failure to demand and give notice and consequent loss pleaded, 
if notice unnecessary, plea is bad. Jdzd. 


See Principal and Surety. 


INFANCY. See Statute of Limitations, 8; Fudgments, 11; Guar- 
dian and Ward. 


INJUNCTION. 


1. Decreed though not expressly found by jury. efferson et al 
vs. Hamilton, trustee, gor. 


2. Prayer, no injunction without. /dzd. 

3. Discretion where facts involved. Anderson, att'y gen'l, et al. 
vs. Mayor, etc., of Savannah et al., 472. 

4. Naphtha stored in city, injunction unnecessary. dd. 

. Insolvent debtor’s act of 1881 discussed. Comer & Co. vs. 
Coates & Co., gol. 

. Medicine, certain name not to be used, violated and partly in- 
solvent, injunction. Brewer &» Co. vs. Lamar, Rankin & 
Lamar, 656. 

7. Creditors without lien or interest in property, no injunction and 
receiver for. Dodge et al.vs. Pyrolusite M’fg. Co. et al., 665. 


8. Cemetery, encroaching on, when enjoined. Wardens, etc., of 
Christ Church vs. Mayor, etc., of Savannah, 749. 


9. Title not decided on application for injunction. dzd. 


10. No error in refusing in these cases. Bryan vs. Wheatley; Bent- 
ley vs. Veal, ex'r, et al.; Reed vs. Hawks et al., 774. 


11. Noerror in granting, Wofford et al. vs. Clayton et al., 774. 
See Evidence, 23. 


INNS. 


1. Inn-keeper bound to extraordinary diligence. Murchison vs. 
Sergent, 206. 

2. Reasonable rules may be made and published. Jdzd. 

3- Publication, what sufficient. /d7d. 

4. Clothing, watch, etc., left in room onretiring. Jdéd. 


5. Unlocked door not negligence in guest, in absence of rule and 
notice to contrary. Jdzd. 


INSOLVENCY. See Debtor and Creditor, 4-6. 
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‘ 


INTEREST AND USURY. 


1. Interest properly allowed in money rule, under facts of case. 
Field et al. vs. Armstrong et al. 170. 


2. Security void as to legal interest and usury, even in hands of 
innocent holder. Laramore vs. Bank of Americus, 722. 


3. Usury, plea of must show what. J/dzd. 


4. Twelve per cent. legal in 1879. Cauthen et al. vs. Central Ga. 
Bk et al., 723. 


INTRUDER. See 7#¢ie, 72. 
JUDGE. See Certiorari, 5. 
JUDGMENTS. 


1. Illegality, affidavit of, cannot set up defenses which could have 
been pleaded before judgment. Hardig vs. Freund & Co., 
180. 

. Construction of decree is for court. Thompson vs. Turner, 219. 

. Arrest, motion in, based on defect on face of record. Rountree 
us. Lathrop & Co., 5379. 

. Death not appearing of record, not ground of motion in arrest. 
Lbid. 

. Death of one of plaintiffs, too late to take advantage of after 
trial of claim case. Semble. Ibid. 

. Bankruptcy, effect on lien of judgment on property exempted 
and on subsequently acquired property. Sosnowski et al. vs. 
Rape, sh’ ff, et al., 548. 

. Unsigned by judge, but on minutes, valid. Auckaby et al. vs. 
Sasser, adm’r, 60}. 

. Administrator buying at own sale sued for bid, rank of judg- 
ment. ohnson et al. vs. Dobbs, 605. 

. Conclusive as to issues made or which could have been made. 
Watkins et al. vs. Lawton et al., 671; Brown et al.vs. Boyn- 
ton. 754. (See No. 13 below.) 

. Decree affirmed by Supreme Court, no bill of review. ddd. 

. Minors bound by decree against prochein amy, though no order 
appointing. /dzd. 

. Arbitrators dividing estate including claim against one heir in 
list, not conclusive on him as todebt. Arady, guardian, vs. 
Pryor et al., 69!. 

. Conclusive in another case, what necessary to be. dz. 

. Conclusive, if on general verdict, against subsequent suit on 
ground that condition had happened. Palmour, for use, vs. 
Palmour, 698. 

. Notice to purchaser, effect of discussed. Broughton et al., 
ex'rs, us. Foster, ex'r, 712. 

. Right, though wrong opinion expressed, sustained. Larkin vs: 
City of Darien, 727. 
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18 


19 


20 
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INDEX. 


. Equity will set aside when. McCaulis vs. Duval, 744. 

. Corporation, judgment against, before chartered, void. Bar- 
tram, Hendrix & Co. vs. Collins Mfg. Co., 751. 

. Appeal by one joint defendant, result affects all alike. Lezd's 
vs. Armstrong, adm'r, et al., 752. 

. Equity grants relief after judgment, when. Brown et al. vs. 
Boynton, 754. 

. Justice’s, judgment on note for $100.00, interest and attorney’s 
fees void. Fohnson, ex’x, vs. Stephens, 756. (See Baxter 
et al. vs. Bates et al., 587.) 


See Zax 4; Executions, 3. 


JURISDICTION. 


2 


. Lest in court below, on signing bill of exceptions. W. & A. 
R. R. vs. State et al., 524. 

. Justice court has no jurisdiction of note for $100 principal, with 
interest and fees. Baxter et al., ex'rs, vs. Bates et al., 587; 
Fohnson, ex'x,vs. Stephens, 756. 

. Foreign corporation, Georgia courts cannot dissolve. Dodge 
et al. vs. Pyrolusite M'fg. Co. et al., 665. 

. Ordinary’s court has general jurisdiction of settlements of guar- 
diansand wards. Weldon vs. Patrick. 724. 

. Sheriff not ruled out of his county. Sheffield, sh'ff, vs. State, 
7370. 

. Agreement cannot give jurisdiction to Supreme Court.. Stan- 
ton vs. Speer,771. 

See Practice in Superior Court, 26,27; New Trial, 19; 
Courts, I. 


JURY AND JURORS. 


1 
2. 
3 


4. 


..Precept for summoning, what necessary. W7l/iams vs. State, 11. 


Service of precept by sheriff presumed. /dzd. 


. Equalizing duty, mode of, is it matter for plea in abatement ? 
Quere. Ilbid. 


Excuses by grand jurors, not reviewed on motion for new trial. 
lbid. 


. Grand jurors, exception to, when made. /6¢d. 


. Challenge to array that “no legal precept” issued or served: 
bad. /dzd. 


. Trior, decision of court as, final. /ézd. 
. Middle name or initial, mistake immaterial. /dzd. 
. Commissioners to draw jury, who are. Stevenson vs. State, 68. 


. Drawing jury illegal, plea in abatement proper. 62d. 


. Grand jurors, thirty-two drawn, not make indictment illegal. 
lbid. 

. City court of Savannah, judge may preside, if no jury de- 
manded. Central RX. R. vs. Gleason & Harmon, 200. 
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. Qualifications of grand and petit jurors. W#/son vs. State, 224. 
14. Race, color or previous condition makes no distinct-on. dd. 
15. Commissioners are judges of qualifications. J/dzd. 


16. Sworn, jurors were not when on voire dire; at once recalled to 
be sworn; defendant objected; failure to swear will not 
cause new trial. /dzd. 


17. Misconduct waive if not objected to. Lyman vs. State, go4. 
18. Dispersing, asking counsel about publicly, error. /dzd. 


19. Municipal corporation, in suit against, residents not incompe- 
tent. Mayor, etc., of Cartersville vs. Lyon et ux., 577. 


20. Partiality charged, right of purgation. A/kins vs. State, 595. 


21. Grand jurors having been on coroner's jury, not ground for plea 
in abatement. Lee vs. State, 705. 


22. Grand jurors, exception on account of opinion expressed, when 
made. /dzd. 


23. Challenge, causes as to grand and petit jurors differ. Jdzd. 


JUSTICE’S COURTS. 
1. Uniformity under‘ constitution of 1877, legislation required. 
Harbig us. Freund & Co., 180. 
2. Docket should show what. Benson &» Coleman vs. Dyer, 190. 
3. Docket failing to show service, corrected. dzd. 


4. Constitution limiting jurisdiction adopted pending appeal not 
affect case. Mayor, etc., of Cartersville vs. Lyon et ux..577. 


5. $100 principal, with interest and five per cent attorney’s fees, 
beyond justice’s jurisdiction. Baxter et al., ex’rs, vs. Bates 
et al., 587; Fohnson, ex’x, us. Stephens, 756. 


LANDLORD AND TENANT. 


LARCENY. See Criminal Law, 47, 70. 


1. Repairs, fencing when considered. Mayor, etc., of Milledge- 
ville. vs. Thomas, 535. 


2. Trespass, one in possession by self or tenant, may sue for. 
Mayor, etc., of Cartersville vs. Lyon et ux., 577. 


3. Tenant in common renting from another, is mere debt, not lien. 
Pope et al. vs. Tift, 741. 


LAND LOTTERY. See 7i#le, 73. 


LAWS. 


1. Local as to justices’ courts, modified by general law providing 
uniformity. Harbig vs. Freund & Co., 180, 


See Constitutional Law. 


LEASE. See Landlord and Tenant. 
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LEGACIES. See Wiils. 


LEVY AND SALE. 


1, Bankruptcy after levy, adjudication alone not stop sale. Urgu- 


hart us. Leverett, 92. 


. Point out property, right to. Benson & Colemanvs. Dyer, 190. 
. Pointing out by plaintiff is indemnity to sheriff. /d¢d. 


Possession of property by another than defendant, not invalidate 
levy. bid. 


. Presumption of legality of levy. /dzd. 
. Description by reference to record sufficient. Sears vs. Bag- 


well, 429. 


. Description of shoals on creek, what sufficient. /dzd. 
. Description, sufficiency left to jury, when purchaser has inter- 


vened. Jédzd. 


. Homestead not subject. Skinner et al. vs. Moye, trustee, 420. 
. Reversionary interest in hands of purchaser, subject. /ézd. 
. Direction of 7. fa. wrong, amended. Cheney Sx Mathews vs. 


Beall, 53}. 


. Land conveyed as security, not subject to junior judgment till 


redemption. Groves, ord’y, vs. Williams, 614. 


. Remedy in equity. Semdle. bid. 


Authority for levy, none appearing, sale void. Collins &» Son 
us. Hudson, trustee, et al., 684. 


. Authority of sheriff of adjoining county to levy should appear: 


Lbid. 


. Title under sheriff’s deed should show good levy. Jdzd. 

. Amendment of levy on trial of claim case. /dzd. 

. Entry deficient, parol proof not allowable. /dzd. 

. Dismissal ends case, but not prevent new levy. /dzd. 

. Dismissal of levy, exception to, proper. /dzd. 

. Amended, defective entry can only be by officer making it. 


Hudspeth, adm'r,vs. Scarborough, 777. 


. Description of land levied on, what insufficient. /ézd. 
. Whose property not stated in levy, bad. /dzd. 


Original 7. fa. and levy lost ; a/as issued and levied defectively ; 
claim interposed ; original, being found, is inadmissible. /ézd. 


See Evidence, 44; Vendor and Purchaser, 8; Homestead, 
13; Fraud, 9. 


LICENSE. 


1. Ordinary’s discretion limited to retail license. Adams vs. Gorm- 


ley, ord’y, 743. 


2. Marriage license issued in blank for sale by party other than 


ordinary, illegal. Brewer vs. Kingsberry, 754. 
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3. Credit, although license improperly issued on, still note collect- 
ible. County of Appling vs. McWilliams et al., &4o. 


4. Ordinary of Appling county should only receive cash for retail 
license. did. 


See Easements, 1-6; Pilotage, 2. 
LIENS. 
1. Laborers, who are. Langston & Crane vs. Anderson, sh’'ff, et 
al., 65. 
. Demand alleged and not denied, no issue as to. dd. 


. Laborers’ liens yield to Joma fide purchasers without notice. 
lbid. 


. Laborers’ liens, rank of. Jdzd. 


. Mechanic’s special lien for repairs, how asserted and lost. Hur- 
ley &» Smith vs. Epps, 611. 


. Claim interposed to levy by other lien. dd. 
. Distress warrant, lien discussed. Elam vs. Hamilton, 776. 


See Notice, 1; Tax, 1-3, 4; Husband and Wife, 9; War- 
ranty, 1-3; Levy and Sale, 12; Mortgage. 


LIMITATIONS. See Statute of Limitations. 
LIQUOR. See License, r. 
LIS PENDENS. 


1. Notice to world, bill to set aside sale of executor to self. Car- 
michael et al. vs. Foster, trustee, 772. 


2. Credit given pending bill, is with notice. Jdzd. 
See Distress Warrant, 4. 


LOST PAPERS. 


1. Established generally on motion. Cleghorn vs. Fohnson et al., 
JOY. 

2. Title, muniment of, established pending suit, notice proper. 
Lbid. 


MALICIOUS ARREST. See False Imprisonment. 


MANSLAUGHTER. See Murder. 
MARK. See Contracts, 19, 20. 


MASTER AND SERVANT. 
1. Co-employé, corporation when liable for injury to. A/slanta 
Cotton Factory Co.vs. Speer, next friend, 137. 
2. Alter ego of corporation, employé in charge is. J/dzd. 
v 69-57 
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3. Railroad employé injured, what necessary to make Jrima facie 
case. Gassaway vs. Geo. So. R. R., 747. 

4. Railroad employé injured. right of recovery discussed. Central 
R. R. vs. Henderson, 715. 


See Municipal Corporations, 1, 2. 
MASTER IN CHANCERY. See Auditor, r. 


MESNE PROFITS. See Ejectment, 7. 
MINES. See Vendor and Purchaser, 11. 


MINORS. See Statute of Limitations, 8; Fudgments, 11; Guardian 
and Ward. 


MINUTES. See Practice in Superior Court, 8, 9, 12. 


MONEY RULE. See Parties, 3, 4g. 


MORTGAGE. 


1. Laborer’s lien superior to mortgage. Langston & Crane vs. 
Anderson, sh'ff, et al., 65. 
2. Distinguished from bill of sale. Findley vs. Deal, 359. 
3. Levy and sale under other process, remedies of holder of fore- 
closed mortgage. <zrdy et al. vs. Reese, 452. 
. Undivided interest, mortgagee of, may assent to partition and 
foreclose on debtor’s share. Perry, adm'r, vs. Robinson, 
650. 
. Tenant in common, interest only conveyed under mortgage sale 
against. Pope et al. vs. Tift, 741. 
. Imprudent management by tenant in common and trustee, claim 
for, not superior to mortgage. Jdid. 
. Selling mortgaged property, what constitutes offense, and venue 
of. Cody vs. State, 74}. 
8. Affidavit to foreclose on personalty, must show jurisdiction. 
Lewis vs. Frost, 755. 
g. Affidavit to foreclose not amendable. Jdzd. 


MOTION FOR NEW TRIAL. See Mew Trial. 


MUNICIPAL CORPORATIONS. 


1. Police, power of city to discharge. Oliver vs. City Council of 
Americus, 165. 





INDEX. 887 





. Policeman committing battery, city may try judicially or dis- 


charge ministerially ; effect of each. Jdzd. 


. Tax title under sale for municipal taxes, force and effect of, dis- 


cussed. Verdery, adm'r, vs. Dotterer, trustee, 194. 


. Naphtha, storing in city, remedy for. Amderson, att'y, gen'l, 


et al. vs. Mayor, etc., of Savannah et al., 472. 


. State offense, ordinance not passed concerning. Rothschild vs. 


City of Darien, 50}. 


. Sabbath, opening store on, not covered by state law. Jdzd. 
. Police court, what summons sufficient. Jdzd. 
. Ministerial duties, neglect of or negligence in, city liable for. 


9. 
Io, 
II, 
12, 


13. 
14. 
15. 


16. 
17. 


18, 
19. 


20. 


21. 


Collins vs. Mayor, etc., of Macon, 542. 

Aliter of judicial or legislative duties. d¢d. 

Ultra vires, where act is, liability of city. dd. 

Damage another, one’s property so used as not to. ddd. 

eo and embankments, duty as to maintaining discussed. 

za. 

Dedication to public use, intention necessary. Jdzd. 

Dedication, what amounts to. Jd¢d. 

Protection to bridge, not necessary to maintain embankment for 
other purposes. /dzd. 

Jurors, residents not incompetent in suit against city. Mayor, 
etc., of Cartersville vs. Lyon et ux., 577. 

Tax on cotton sales prohibited by act, illegal. McGehee & 
Hatcher vs. Mayor, etc., of Columbus, 581. 

Tax, voluntary payment prevents recovery. dzd. 

Business tax, power of city to classify and divide merchandise. 
Keely vs. City of Atlanta, 58}. 

Several branches of business by one man in same store, each 
taxed. Jdzd. 

Policy of ordinance, remedy is ballot box. Jézd. 


MURDER. See Criminal Law, 7-8, 10, 25-27, §5-56, 59. 


NAPHTHA. See //luminating Oils. 


NEGLIGENCE. 


I, 


2. 
3- 


4- 


Co-employé in charge, corporation liable for negligence. 4?- 
lanta Cotton Factory Co. vs. Speer, next friend, 1377. 


Age, etc., considered in determining negligence. dzd. 


Inn, guest at, leaving door unlocked, not negligence, unless rule 
and notice to contrary. Murchison vs. Sergent, 206, 


For jury. Cook vs. W. & A. R. R., 619, 
See Razlroads, 2-4, 6, 10. 





888 


INDEX. 


NEGOTIABLE INSTRUMENTS. 


Release taken by acceptor from payee of draft, on payment af- 
terwards to dona fide holder, amount set off. against another 
claim by same payee. Cannon, sung. pinr., vs. Campbell & 
Fones, 26}. ; 


. Payment at request of payees would give right of action. Jdzd. 
. Purchaser without notice takes freed from equities. Gzdson, 


Son & Co. vs. Hawkins et al., 255; Adams vs. Robinson, for 
ust, 627. 


. Notice, what sufficient to charge purchaser. /dzd. 
. Accepted draft payable to order is negotiable. Adams vs. Rob- 


inson, for use, 627. 


. Assignment on separate paper before due passes title free from 


equities. Jdzd. 


. Suit on in own names or name of payee for use of assignee. 


Llbid. 


. Separate agreement as to negotiable paper not affect purchaser 


before due and without notice. /dzd. 


9. Reservation of title to property till note paid, not prevent nego- 


tiation. Howard vs. Simpkins et al., 773. 
See Promissory Notes; Principal and Indorser. 


NEW TRIAL. 


2. 


3- 


Requests substantially covered by charge, not repeated. Wéa7i- 
liams vs. State, 11. 

Inaccuracies in charge not require new trial, if evidence de- 
mands verdict. Hussey vs. State, 54; Lyle vs. State, 762. 
Administrator’s returns as to receipts by him examined after 
trial, not require new trial. Groover, Stubbs &» Co. vs. Brown, 

60. 


. Ground of objection to evidence must be stated. Urguhartvs. 


Leverett, 92. 


. Request bad in part refused, nonew trial. dzd. 
. Discretion in granting not abused. Collier, adm’r, et al. vs. 


Leonard, 3711. (See No. 22 below.) 


. Irregularities not objected to considered waived. efferson et 


al. vs. Hamilton, trustee, gor. 


. “General countenance” of case considered. JJayor, etc., of 


Milledgeville vs. Thomas, 5.35. 


. Juror competent, striking over objection, new trial granted. 


Mayor, etc.,of Cartersville vs. Lyon, et ux., §77. 


. Granted on one ground, is refusal as toothers. Long et ux. vs. 


Bullard, 678. 


. Exception by movant to implied overruling of grounds. dd. 
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. Newly discovered evidence, party and attorney must show ig- 
norance of. Lee us. State, 705, 

. Motion not properly before judge, motion to dismiss should be 
made. Dickinson et al. vs. Mann, 729. 

. Time for completing brief of evidence allowed by agreed order, 
must be complied with, or further time expressly allowed. 
Cotton etal. vs. Slaughter et al., 735. 

. Continuing hearing, not give further time to complete brief. 
Lbid. 

. Time for completing brief out, subsequent order reserving rights 
not revive. /dzd. . 

. Time allowed for filing approved brief of evidence, strict com- 
pliance recuired. McCord, ex'r, vs. Harden, 747. 

. Unapproved brief filed not sufficient. dd. 

. Time set for hearing and completing brief, judge sick and new 
judge presiding, latter has no power to continue case. Brant- 
ley et al., vs. Hass, 748. : 

. Sick judge may pass order granting time at chambers in another 
county. J/dzd. 

. Hearing not had at time set, motion not lapse but stands for hear- 
ing. did. 

. Discretion in granting not abused. /dzd.; Smith et al. vs. Sapp, 
ex’r, et al., 756; Grice vs. Grice, 760; Christievs. Whitten, 
765, Barclay etal.vs. Graves et al., 769. (See No.6 above.) 

23. Discretion where judge fears jury is misled. /dzd. 

24. Time set for motion and perfecting brief, carried over for benefit 
of respondent, but no written order, order unc pro tunc and 
approval then proper. Grice vs. Grice, 760. 

25 Time for hearing set. papers not there, but no /aches of movant’s 
counsel, continued to next term, and not dismissed. Wes? e¢ 
al. vs. Fones et al., 763. 

26. Time and place for hearing and completing brief fixed. judge 
sick in another county, may pass ordercontinuing. Chrzstze 
vs. Whitten, 765. 

27. ‘“' Weak case,” judge stating that it was, but overruling motion 
for new trial, latter governs. Bray vs. State, 765. 

28. Absence of attorney from trial voluntarily, no ground for new 
trial. Cauthen et al. vs. Barnesville Sungs. B’k., 767. 

29. Grant on ground that judge did not think plaintiffs had been 
“fairly dealt with,” too vague. Wright et al.vs. Ammons et 
al., 770. 

30. Grant error in this case. /dzd. 

31. Rule #zsz and notice waived by appearance and argument. 
Baldwin vs. Daniel, 782. 

32. Notice of hearing necessary when. /d2d. 


33. Approval of grounds and brief of evidence, what sufficient to 
show. 52d, 
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NEXT FRIEND. See Fudgment, rr. 


NON-SUIT. 


. Damage case, when granted in. Cook vs. W. & A. R. R., 6179, 

. Power and duty of judge as to non-suits. /dzd. 

. No privity between plaintiff and contract sued on, non-suit. Had/'s 
Safe and Lock Co. vs. Mayor, etc., of Americus, 746. 

,™= — manager,” no recovery by, on contract of company. 
Jbid. 


NOTICE. 


1. Actual, what amounts to. Urguhart vs. Leverett, 92. 

2. Money rule, all parties must take notice of all that happens; 
agreement of other contestants of record, is presumptive no- 
tice. Field et al. vs. Armstrong et al., 170. 

. Negotiable instrument, what is notice to purchaser. Gzbson, Son 
& Co. vs. Hawkins et al., 354. 

. Establishing lost muniment of title pending suit, notice proper. 
Cleghorn vs. Fohnson et al., 760. 

. Lis pendens is notice to world. Carmichael et al. vs. Foster, 
trustee, 372. 

. Misapplication of funds by administrator, what is notice of. Jn- 
man, Swann & Co. vs. Foster, trustee, 785. 

. Inquiry, what sufficient to put purchaser on, as to size of lot. 
Wylly et ul., ex’rs, vs. Gazan, 5006. 

. Caveat emptor at judicial sales. did. 

. Agent, actual notice to, is actual to principal Broughton et al., 
ex'rs, us. Foster, ex'r, 712. ; 

. Judgment, notice of to purchaser, effect of discussed. Jdzd. 

. Homestead, notice of application for, to one member of firm as 
an individual, not bind firm. Boroughs vs. White &» Stone, 
&4i. 

See Vendor and Purchaser, 7; Negotiable ‘nstruments, 
3, 8; Promissory Note, 14, 15. 


NULLITIES. See Corporations,7,5; New Trial, 19; Levy and 
Sale, 14. 


OFFICERS. See Municipal Corporations, 1, 2. “ 


ORDINARY. 


1. Jurisdiction, court has general, as to settlements of guardians. 
Weldon vs. Patrick, 724. 
2. Jurisdictional facts unnecessary on face of proceedings. Jd#d, 
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3. License, discretion as to, limited to retailing. Adams vs. Gorm- 
ley, ord’y, 743. 
. Marriage licenses duty as to. Brewer vs. Kingsberry, 754. 
. Marriage licenses not soldin blank. Jdzd. 


. Retail license, ordinary of Appling county should only receive 
cash for. County of Appling vs. McWilliams et al., 840. 


. Retail license, note given for to ordinary collectible. Jd¢d. 


See Criminal Law, 3; Presumptions, 2. 


PARTIES. 


1. Amendment cannot add new parties. Bower et al, adm'rs, vs. 
Thomas, adm'r, 47. 
. “C. H. T.as ex’r,” not stricken and “J. M. T., as adm’r” in- 
serted byamendment. Semdle. bid. 
. Money rule, issue between two contestants, death of third not 
delay. Field et al.vs. Armstrong et al., 170. 
. Money rule, all parties affected with notice of what transpires ; 
issue between two affects third claimant. dz. 
. Distributees of estate cannot sue in own names for personalty 
of. Morgan, gdn., vs. Woods et al., 599. 
. Distributees or creditors may sue when. /dzd. 
7. Guardian dying, when successor made party, and when guar- 
dian’s administrator. Ze//ner, adm'r, vs. Cleveland el al., 631. 
See Amendment, 6; Fudgments, 4,5. Non-sutt, 3, 4; 
Appeal, 7. 


PARTITION. See Eséates, 3. 
PARTNERSHIP. 


1. Corporation not valid, corporators not liable to company’s cred- 
itors as partners. Planters’ and Miners’ Bank vs. Padgett et 
al., 159. 

2. Garnishment to catch partner’s interest, amount is for jury on 
traverse of answer. Armand & Russell vs. Burrum & Co., 

758. 

3. Homestead, statement in petition of debt as due one member 
and notice to him does not conclude firm. SBuroughs vs. 
White &» Stone, 841. 


PAYMENT. See Debtor and Creditor, 7,9; Equity, 19; Administra- 
tors and Executors, 31. 


PERJURY. See Criminal Law, 57. 
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PILOTAGE. 
1. Contract of commissioners to limit number of pilots, void. 
Wright et al.vs. Comm'rs of St. Simons, 247. 
2. License entitles holder to receive fees, not to monopoly. /ézd. 
3. First pilot offering, rights of. Thompson vs. Spraigue, Soulle 
&» Co., goo. 
. Public policy as to pilots. /dzd. 
. Coasters, law as to pilots. /ézd. 
. License from United States inspectors, confers what rights. 
Lbid. 
. Constitutionality of pilotage laws discussed. did. 
. Home port, no presumption that it is where owner lives. Jdzd. 


PLEADINGS. 


1. Misnomer, plea of, must state what. W#7/son vs. State, 224. 
. General issue, what shown under. Ocean Steamship Co. vs. 
Williams, 251. 
3. Justification, what is sufficient plea of. Jdzd. 
. Justification admits act, and gives defendant right to open and 
conclude. dd. ; 
. Justification may be filed after plaintiff closes. /dzd. 
. Justification, plea need not admit wrongfulness of act. Jdzd. 
. Evidence admitted without objection outside of pleadings, issue 
submitted to jury. /dzd. 
. Usury, plea of must show what. Laramore vs. Bank of Amer- 
tcus, 722. 
. Construed against pleader. We//iams &» Wilson et al. vs. 
Lewis & Son, §25. 
. Indorsers pleading damage from failure to demand and give 
notice, if not entitled to notice, whole plea bad. /dzd. 
See Processtoners, 1-4; Liens, 2; Equity, 16; Verdict, 6; 
Watver, I. 


POLICE. See Municipal Corporations, 1, 2. 


PORTS. See Wharves and Wharfage; Pilotage. 
POSSESSION. See 7orts, 5; 7itle rr. 


POSSESSORY WARRANT. 
1. Birds and animals, subjects of. Manning vs. Mitcherson, 447. 
2. Against whom. /dézd. 
3. Husband having control, though wife claims bird as pet. dzd. 
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4. Larceny, on trial for, possessory warrant inadmissible. Za- 


wards vs. State, 737. 


PRACTICE IN SUPERIOR COURT. 


I. 


Re-open case, not generally right to, after defendant’s witnesses 
dismissed. Franklin vs. State, 76. 


. Discretion not abused in re-opening case. /dzd. 
. Statements of deceased in presence of prisoner admitted, not 


error to state they were only admitted as such. /dzd. 


. Dismiss bill, right of complainant to. vans, adm'r, vs. Shel- 


don et al., roo. 


. Bill dismissed, matters of counter-claim remain, but issues purely 


defensive not submitted to jury. /dzd. 


. Construction of decree is for court. Thompson vs. Turner, 270, 
. Contempt ordinarily for court, without jury. zd. 
. Minutes, civil and criminal kept separately, not invalidate. W7/- 


son vs. State, 224. 


. Minutes not signed, not invalid. /ézd. 
. Issue in criminal case, how stated, where killing not denied. 


Llbid. 


. Argument asked, decision without was noterror. dd. 
. Dockets, minutes and records, how corrected. Saffoldvs. Banks, 


adm'r, 289. 


. Irregularities waived if not objected to. efferson et al. vs. 


Hamilton, trustee, gor; Lyman vs. State, 4o4. 


. Jury may disperse, asking counsel publicly whether, error. Ly- 


man vs. State, 4o4g. 


. Bill of exceptions, judge signing, loses jurisdiction till case re- 


turned. W.& A. &.R. vs. State et al., 525. 


. Announcement that court recognized and would charge prin- 


ciple without further authority, not error. <AZ¢kins vs. State, 
5Ol. 


. Comment of'counsel on persistence in reading authority after 


announcement of court, legitimate. dzd. 


. Submitting proof to jury, not complain after verdict that levy 


should have been dismissed. Groves, ord'y, vs. Williams, 
614. 
Date of deed and levy makes question of fact. dzd. 


. Remarks in ruling in evidence, bad practice. McCaffrey & 


Co. vs. Geo. So. R. R., 622. 


. Re-opening case, matter of discretion. English et al. vs. Eng- 


lish, 636. 


. Arbitration under Code, §4249, and reference under act of 1799, 


practice in each considered. King vs. Davidson, 705. 


. Question of court to shorten case not require reversal. Green 


ws. State, 728. 
v 59—58 
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. Motion for new trial not properly before judge, motion to dis- 


miss proper. Dzckinson et al. vs. Mann, 729. 


. Defer judgment, right of courtto. /dzd. 
. Place set for hearing by order, illegal to hear elsewhere. Cau- 


then et al. vs. Central Geo. B’k et al., 733. 


. Setting case in vacation out of county where pending, legal. 


Quere. Ibid. 


. Motion for new trial set, judge sick in another county, may 


grant order continuing. Brantley et al. vs. Hass, 748. 


. Motion not heard when set, not lapse. dz. 
. Attachment against sheriff not issued on rule absolute for 


money without rule #zsz first. Mzze, sh'ff., vs. Baisden, 281. 


. Time set for hearing motion and completing brief, continued at 


request of counsel for respondent, but no written order, order 
munc pro tunc and approval then proper. Grice vs. Grice, 
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. Time for hearing motion for new trial set, papers not there, but 


no /aches of movant’s counsel, continued to next term and not 
dismissed. West et al.vs. Fones et al., 763. 


. Time set for hearing of motion for new trial and completing 


brief, judge sick in another county, may pass order continu- 
ing. Christie vs. Whitten, 765. 


. Rule #zsz and notice of motion for new trial waived by appear- 


ance and argument. Baldwin vs. Daniel, 782. 


. Default not require judgment by court without verdict in equita- 


ble proceeding at law. Palmer et al. vs. Simpson, 792. 
See Continuance, 2; Parties, 3 4; Fury and Furors, 16; 
Claim, 1,6; Nonsuit, 1, 2; Lost Papers, 1,2; Equity, 
9-11, 106; New Trial, 13-78. 


PRACTICE IN SUPREME COURT. 


I, 


2. 


Request substantially charged, not repeating not require new 
trial. W#lliams vs. State, 11. 

Errors must be specified. /é¢d. Thomas & Co. vs. Parker et 
al., 82}. 


. Ground of error containing several points, without specifying, 


too general. Frankiin vs. State, 36. 


. Entire charge, exception to, too general. J/b¢d; Carter, next 


Jriend,vs. Dixon et al. 82; Weaver vs. Nixon & Wester, 
699. 


. Several defendants, only one served with bill of exceptions, his 


rights only determined here. Bower et al., adm'’rs, vs. Thomas, 
adm'r, 47. 


. Ground of objection to evidence must be stated. Urguhart vs. 


Leverett, 92; Banks vs. Sloat, Bussell & Co., 330. 


. Request partly good and partly bad, refused, no reversal. Urgu- 


hart us. Leverett, 92. 


. Striking plea excepted to, no plea in record, not considered. 


Smith vs. Central R. R., 268. 
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. Necessary parties, some creditors excepting to ruling on credi- 
tor’s bill, balance are. Wel/iamsvs. Fones, adm'r et al., 277, 
757: 
. Record not abbreviated by judge, with consent of one side. 
Tbid. 


11. Pending below, case dismissed here. /dzd. 


. Request not sent up, refusal to give not considered. Thomas 

& Co. vs. Parker et al., 28}. 

. Ground not approved, not considered. Lyman vs. State, 404. 

. Prohibition, writ of, to lower court, discussed. W. & A. R. 

R. vs. State et al., 524. 

. Quo warranto cases, method of exception to ruling in. ddd. 

. Signing bill of exceptions, judge loses jurisdiction till case re- 

turned. /ézd. 

. Bond or pauper affidavit acts as supersedeas,; failure to give not 

cause dismissal. Perkins vs. Rowland, 661. 

sy affidavit not according to statute, counsel liable for costs. 
za. 

. New trial granted on one ground, implied overruling of others; 

exception by movant proper. Long et ux., vs. Bullard, 678. 

, eee of grant on one ground affirms overruling of others. 
za. 

. Levy dismissed, exception proper. Collins &» Son vs. Hudson, 

trustee, et al., 684. 

. Too meagre, statement of facts is, for decision. Broughton et 

al., ex’rs, us. Foster ex'r, 712. 

. Verdict, direct exception to, bad. Stanford vs. Treadwell et 

al., 725. 

. Pendente lite exceptions, whether exception directly from ver- 

dict will serve as basis for reviewing. Quere. Ibid. 

. Good exception to granting new trial, no dismissal, though other 

assignments bad. Dzckinson et al. vs. Mann, 729. 

. Point not made in court below, not made here. Jdzd. 

. Dismiss, motion for new trial, no motion to, below, point not 

considered in bill of exceptions. zd. 


28. Hearing motion without authority, when point first raised by 


bill of exceptions. Quere. bid. 

. Conclusion as to effect of charge, without quoting, bad assign- 
ment. Sellvs. State, 752. 

Verdict too small, no ground for defendant to complain, Mui- 
lins, Head & Co. vs. Murphy et al., 754; Schaefer vs. Knott, 
trustee, 772. 

. Damages for frivolous appeal. dd. 

. Reinstate, motion to, at term after dismissal, too late. Stevens 

us. State, 755. 

. Reinstate, sickness of one of two counsel not ground to. /dsd. 

; ay > failure to file under Code, §4271 (a), case dismissed, 

Lbid. 
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35. Record shows general grant of new trial, bill of exceptions on 
one ground only, former controls. Smzth et al. vs Sapp, 
ex'r et al, 756. 

36. Damages for delay denied. Wed/iams & Sonvs. Wright, 759. 

37. “ Weak case,” judge stating that it was, but overruling mo- 
tion for newtrial, latter controls. Bray vs. State, 765. 


38. Evidence must be brought up by bill of exceptions, where no 
motion for new trial. Mannvs. Archer, sheriff, et al., 767; 
Hightower vs. Flanders, 772. 


39. Three attorneys, case tried before, no exception from decision. 
Stanton vs. Speer, 771. 


40. Agreement not give jurisdiction to Supreme Court. /dzd. 


41. Grounds of motion not verified, only formal ground that verdict 
is contrary to law and evidence considered. DeVaughn vs. 
Armstrong, adm'r, 771. 


42. Exhibits detached by clerk from bill of exceptions may be re- 
° attached. Semble. Hightower vs. Flanders, 772. 


43. Record, bail trover papers are not part of, on case arising upon 
illegality to execution under that case. Jdzd. 


44. “Certify” omitted from certificate to bill of exceptions, fatal. 
Owensby vs. Thompson, 77}. 

45. Error, onus on excepting partyto show. Hudspeth, adm'r, vs. 
Scarborough, 777. 

46. Confusion and uncertainty of record works affirmance. /ézd. 


47. Approval of grounds of motion and brief of evidence, what suf- 
ficient. Baldwin vs. Daniel, 782. 


48. Interrogatories not documentary evidence. (Jackson, C. J.) 
lbid. 


49. Former ruling of Supreme Court concludes case. Dean, ex’r, 
us. Feely et al., 804. 


50. Rules and orders of Supreme Court. See Appendix, &47. 


PRESCRIPTION. 


1. Foundation for, what deed sufficient. Bazemore vs. Davis, 745. 


2. Private way by prescription, what necessary to acquire. CAz/- 
ders vs. Holloway, 758; Nott vs. Tinley et al., 766. 


3. Suspend prescription, birth of remainderman does not. Dean, 
ex'r, us. Feely et al., 80g. 


See Statute of Limitations, 12. 


PRESUMPTIONS. 


1. Service of precept on jurors by sheriff. W7//iams vs. State, 117, 

2. Homestead, ordinary gives notice and does duty, presumed. 
Grover, Stubbs & Co. vs. Brown, 6o. 

3. Undue influence over testator, draughtsman being executor and 
his relatives legatees, not create presumption. Carter, next 
friend, et al. vs. Dixon et al., 82. 
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. Levy presumed legal. Benson & Coleman vs. Dyer, 190. 


. Vessel, home port not presumed where owner lives. Thompson 
vs. Spraigue, Soulle & Co., 409. 


. Damage on voyage, rebutted by receipt of consignee. Ocean 
Steamship Co.vs. McAlpin, trustee, 437. 


. Constitutionality of act. McArthur vs. State, 444. 
. Charge not sent up, presumed correct. Bell vs. State, 752. 
. Of innocence, how rebutted. dd. 


. Errors will be made on new trial granted, not presumed. Sar- 
clay et al. vs. Graves et al., 769. 


PRINCIPAL AND AGENT. 


1. Buying land not within written power to deal in fertilizers’ 
Ladd vs. Lilly et al., 335. 


2. Written authority, whether enlarged by showing former trans- 
action. Quere. bid. 


. Fraud of agent, contract rescinded, though no damage. Fohn- 
son et al, vs. Giles et al., 652. 

. Note of agent is not payment of debt of principal. Keller vs. 
Singleton, Hunt & Co., 70}. 

. Agent, actual notice to, is actual to principal. Broughton et 
al., ex’rs, us. Foster, ex’r, 712. 

. Estopped from denying agency, passenger with free ticket as 
agent is. Central R. R. vs. Henderson, 715. 


See Easements, 5; Master and Servant. 
PRINCIPAL AND INDORSER. See /ndorsement. 


PRINCIPAL AND SURETY. 


1. Judgment against sureties should so state. Saffold vs. Banks, 
adm'r, 289. 
2. Execution against one as surety, judgment not so, variance. Jézd. 


3. Discharge of surety by /aches in realizing from estate of princi- 
pal. Collier, adm'’r, et al vs. Leonard, 311. 


PRIVATE WAYS. See Roads and Bridges, 1-3. 


PROCESS. See Wazver, 7. 


PROCESSIONING. 


. Object of. Watson vs. Bishop et al., 51. 
. Lines around entire tract must be marked. Jézd. 
. Protest amendable. Jdzd. 
4. Return bad on its face, dismissed on motion. dd. 
5. Plat prima facze shows true line. Hearn vs. King et al., 751. 


teeter haem pe 
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PROMISSORY NOTES. 


1. Payable to “B.,adm’r of E.,” belongs to B. personally. Saffold 
vs. Banks, adm'r, 289. (See No. 5.) 

. Counter-notes given, admissible to throw light on transaction. 
Shipp sung. pinr., vs. Davis, 297. 

. “Gold or its equivalent,” payable in, effect of change in value 
of gold. Atkinson &» Clark vs. Lanier et al., g6o. 

. Consideration inquired into. /dzd. 


. Payable to “C., guardian of,” etc., is note of C. individually. 
Zeliner, admr., vs. Cleveland et al., 631. (See No. 1.) 


. Wife’s negotiable note for husband’s debt, in hands of innocent 
purchaser before due, good. Perkins vs. Rowland, 661. 


. Confederate service, though horse ridden in, dispute as to sale 
of settled by note, not illegal. Murphy vs. Weems, 687. 

. Payment, note is not, unless expressly agreed. Weaver vs. 
Nixon & Wester, 699. 

. Payment of principal’s debt, note of agent is not. Keller vs. 
Singleton, Hunt & Co., 70. 

. Fertilizers not branded or tagged, no recovery on note for. 
Lorentz &» Rittler vs. Conner, 761. 

11. Burden of proving plea of illegality on defendant. /dzd. 

, — instrument, what necessary to make. Brooks vs. Kiser, 
702. 

. Negotiable, though title to property reserved on face of note 
till payment. Howardvs. Simpkins et al., 77}. 

. Notice of non-payment not necessary to charge drawers or in- 
dorsers, when not negotiable or payable at bank. W7//iams 
&» Wilson et al. vs. Lewis & Son, 825. 

Waiver of protest includes waiver of notice. zd. 


. License improperly issued on credit, note given was collectible. 
County of Appling vs. Mc Williams, So. 


See Negotiable Instruments; Notice, 3; Fustices’ Courts, 5. 
PROPERTY. See 7i#le, 5. 
PUBLIC POLICY. See Pilotage 4; Contracts, 15, 16. 
PURCHASER. See Vendor and Purchaser. 


QUO WARRANTO. 


1. No appearance and trial termsin. W.& A. R. R. vs. State 
et al., 524. 

2. Demurrer overruled, no direct exception. Jd¢d. 

3. Speed is policy of the law. Jdzd. 

4. Exceptions to rulings in, how brought up. dd. 











RAILROADS. 


1 .Easement to overflow land, not interfering with franchise, good. 
Southwestern Railroad vs. Mitchell, 114. 


. Bad repair in floor of cotton yard, liability for. Central Radt- 
road vs. Gleason &* Harmon, 200. 


. Contributory negligence applies to injury from hole in yard. 
lbid. 


. Repairs afterwards made, proved on question of bad repair. 
Lbid. 


. Service on leasing road by serving depot agent, entry sufficient. 
Smith vs. Centrai Railroad, 268. 

. Failing to stop to let passenger off; latter jumping and injured. 
lbid. 


. Condemning right of way, compensation frst paid: Chambers 
vs. Cincinnati & Ga. R. R., 720. 


. Employé injured, what necessary to make prima facie case. 
Gassaway vs. Georgia Southern Railroad, 347. 


. Right of way, assessment for, covers all damages from proper 
construction of road. Gz/bert vs. Sav., G. & N. A. R. R. 396. 


. Negligent construction causing damage, liable for. /dzd. 

. Culverts and bridges, when necessary to build. /dzd. 

. Actual damage, incidental benefits not set off against. dd. 

. Losson another road, railroad not liable for. McCaffrey & 
Co. vs. Ga. So. R. R., 622. 

, — whether goods received by road sued, charge as to. 
Lbid. 


. Jointly, railroads running in part, not liable for damage on part 
of road used under several contracts. J/dzd. 


. Employé injured, right of recovery discussed. Central R. R. 
vs. Henderson, 715. 


. Falling in pit after leaving train, no recovery. /dzd. 


. Venue of suits against railroad, what is. Central R. R. vs. 
Flournoy, trustee, 71}. 


. Leasing road, how sued. J/d¢d. 


. Overflow caused by S. W. R. R. embankment in Houston county, 
Central R. R. not sued for there. Jdzd. 


. Appeal by railroad alone, in suit against it and its superintend- 
ent for killing cows, good. J/acon & B.R. R. vs. Wash- 
ington, 764. 


. Striking and knocking from train of passenger ready to pay pas- 
sage, by conductor, is tort, and action is not for breach of 
contract. Zurnervs. W. A. R. R., 827. 


See Carriers. 
RAPE. See Criminal Law, 68. 


RECEIPT. See Administrators and Executors, 1, 
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RECEIVER. See /njunction 5,7; Debtor and Creditor, 17; Year's 
Support, ?. 


RECORDS. See Euidence, 27-29; Practice in Superior Court, 12; 
Deed, 3; Practice in Supreme Court, 10, 25, 43: 


RELIGIOUS CORPORATIONS. 


1. Charitable trusts not within statute of uses. Beckwith, trustee, 
us. Rector, etc., of St. Philip's Parish, et al., 565. 


2. Incorporation of parish or diocese not divest trustee of title. 
Tbid. 
3. Trusts for charitable and religious purposes discussed. /dzd. 


See 7rusts and Trustees, 8-1}. 


RES ADJUDICATA. See Practice in Supreme Court, 19, 20, 49; 
Verdict,7; Fudgments, 0, I}, 14: ; 


RETAILING. 


1. Meaning of. J/cArthur vs. State, 444. 
2. Discretion of ordinary as to retaillicense. Adams vs. Gormley, 
ord’y, 743: 


ROADS AND BRIDGES. 


1, Private ways obstructed, remedy for. CAz/ders vs. Holloway, 
757+ 

2. Private way by prescription, what must be shown. Chz/ders vs. 
Holloway, 758; Nott vs. Tinley et al., 766. 

3. Privilege to traverse plantation road at certain seasons not con- 
stitute private way. /dzd. 


See Easements, 8-9; Municipal Corporations, 15. 


ROBBERY. See Criminal Law, 44. 
SALES. 


1. Year’s support sold without any order. Cleghorn vs. Fohnson et 
al., 760. 
2. Signing bill of sale by mark good, if proved. Larkin vs. City 
of Darien, 727. 
3. Representations after sale are nut warranties. Baldwin vs. 
Daniel, 782. 
. Representations before sale are not warranties, where written 
contract contains no warranty. /d2d. 
. Implied warranty, none from representations, when purchaser 
relied on his own judgment. zd. 
. Power to guardian to sell and dispose of lots at discretion, in- 
cludes right to sell at private sale. 7Aurmond et al. vs. Faith, 


SZ}. 
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7. Power to “sell and dispose of” includes power to exchange. 
Lbid. 


See Vendor and Purchaser; Administrators and Exec- 
utors, 15, 10. 


SAVANNAH. 


1. City court of, judge may hear cases if no jury demanded. Cen- 
tral R. R. vs. Gleason & Haron, 200. 


SEALED INSTRUMENTS. See Promissory Notes, 12. 


SERVICE. 


1. Leasing railroad, entry of service on depot agent sufficient. 
Smith vs. Central R. R., 268. 


SET-OFF. See Negotiable Instruments, 1, 2; Ejectment, 2. 


SHERIFF. 


1. Ruled out of county for not executing warrant, cannot be. She/- 
field, sh’ ff, vs. State, 730. ' 


2. Failure to serve warrant, remedy. dzd. 
3. Decatur county court, power to attach sheriff. Zdzd. 


. Rule absolute granted, attachment #zsz must issue before order 
for imprisonment. JM7ze, sh'f, vs. Baisden, 751. 

. Sheriff dying after making defective levy, deputy could not 
amend it. Hudspeth, adm'r,vs. Scarborough, 777. 


See Bankruptcy, 1; Criminal Law, 372; Levy and Sale. 
SIGNATURE, See Contracts, 19, 20. 
SPECIFIC PERFORMANCE. See £qautty, 4, 5, 21, 25; Deed, 3. 
STATEMENT OF PRISONER. See Criminal Law, 45, 46, 60. 


STATUTE OF LIMITATIONS. 
1. Amendment relates back to filing declaration. Bower et ai., 
adm'rs, vs. Thomas, adm’r, 47. 


2. New party added by ex arte amendment, statute runs till ser- 
vice. did. 


. Administrator holding own note, does bar attach? Quere. 
Shipp, sung. pinr., vs. Davis, 297. 


. Dormant, execution not, if sheriff ruled in seven years. Corley 
vs. White et al., 338. 


. Fraud which relieves bar must debar or deter action. Printup 
vs. Alexander & Wright, 553. 


v 69—59 
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. Ward dying after majority, statute runs against administrator 
in favor of former guardian. J/organ, gdn., vs. Woods et 
al., 599. 
. Unrepresented estates, five years allowed. /dzd. 
. Minor claiming through estate, barred when estate barred. /ézd. 
. Married woman, limitation runs against. Perkins vs. Compton 
&» Son, 736. 
10. ae as analogous to. See Debtor and Creditor, 14; Equity, 
18-19. 
11. Right of action in 1865 barred in 1877. Huey vs. Stewart et 
al., 768. 
12. None as to realty since Code. Dean, ex'r, vs. Feely et al., 804. 
13. Minor without guardian, statute suspended as to. dd. 


STATUTE OF USES. See 7rusts and Trustees, 3, 8-13. 
SUNDAY. See Criminal Law, 14-76, 37. 


TAX, 


1. Municipal tax, ordinance authorizing assessment, levy and sale, 
sufficient foundation for introducing 7. fa. and deed. Ver- 
dery, adm'r,vs. Dotterer, trustee, 194. 

. Tax titles, effect and dignity of discussed. /dzd. 

3. Augusta, lien of municipal taxes in. dzd. 

. County tax, lien not rank with state tax; how ranks with dower 
and other liens. Hargrove, ord'y, vs. Lilly, ex'r, et al., 320. 

. Municipal corporation, prohibited from taxing cotton sales, such 
tax illegal. McGehee &» Hatcher vs. Mayor, etc., of Colum- 
bus, 581. 

. Voluntary payment prevents recovery. /d#d. 

. Business, municipal authorities may classify and divide. Keely 
us. City of Atlanta, 583. 

. Business, several branches in same store, by same man, each 
taxed. /dzd. 

9. —_- of tax 7. fa. record necessary. .\/urray vs. Bridges et 
al., 644. 


TENANT IN COMMON. See Estates, 3, 4, 6. 
TIPPLING HOUSE. See Criminal Law, rg-16. 


TITLE. 
1. Tax title, force and validity of discussed. Verdery, adm’r, vs. 
Dotterer, trustee, 104. 
2. Administrator, title in, under will inthis case. Avery et al.zs. 
Sims, for use, 314. 
. Specific performance, decree for in lieu“of deed. Banks 
Sloat, Bussell & Co., 230. 
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. Mortgage and bill of sale distinguished. Findley vs. Deal, 359. 

. Birds and animals, property in. /anning vs. Mitcherson, 477. 

. Security deed carries title; no homestead against. Azrédy ef al. 
us. Reese, 452. 

. Warranty covers known defects, when. Skznner et al.vs. Moye, 
trustee, 470. 

. “More or less” in deed covers what. Wylly et al.,ex'rs, vs. 
Gazan, 506. 

. Security deed, land not subject to junior judgment against 
grantor till redeemed. Groves, ord’ry, vs. Williams, 614. 

. Sheriff's sale, authority to levy not appearing, void. Collins & 
Son vs. Hudson, trustee, et al., 684. 

. Possession surrendered, subsequent entry is intrusion and §4072 
of Codeapplies. Bater vs. Downing, 746. 

. Injunction, title not decided on application for. Wardens, etc., 
of Christ Church vs. Mayor, etc., of Savannah, 749. 

. Draw public lands, who entitled to. Rodznson et al. vs. High- 
smith, 75}. 

. Purchase money paid and possession gives right to title. Szmp- 
son et al.vs. Fox & Burns, 75}. 


. Vendee dead, heirs obtain title how. /dzd. 
See Lost Papers, 1,2; Husband and Wife, 10; Dower 3; 
Guardian and Ward, ro. 


TORTS. 
1. Transfer of f. fa., deceit in, action is ontort. Bates & Co. 
us. Forsyth, adm’r, et al., 765. 
. Assignable, action on tort isnot. /dzd. 
. Transfer of 7. fa. to firm, partner not sue for deceit. /bzd. 
. Garnishment, tortfeasor not subject to. Jdzd. 


. Trespass, one in possession by self or tenant may sue for. 
Mayor, etc., of Cartersville vs. Lyon et ux., 577. 


. Railroad conductor knocking passenger from train, action for 
tort againstcompany. 7urner vs. W.& A. R. R., 527. 


7. Description of tort made more definite by amendment. /dzd. 


TRADERS. See Debtor and Creditor, 4, 5. 
TRADE-MARK. See Contracts, 15, 16; Injunction, 6. 


TRESPASS. See 7Zorts, 5. 


TRUSTS AND TRUSTEES. 


1. Title intrustee under this deed. Adams et al. vs. Barlow, 302. 

2. Amendment of suit by beneficiaries by inserting trustee for their 
use. /dzd. 

3. Married woman, trust for, executes itself. Banks vs. Sloat, Bus- 
sell &® Co., 7.30. 
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. Power of sale, deed by wife is compliance with in this case. /ézd. 
. Folldwed, assets may be, in hands of person with notice. Car- 


michael et al. vs. Foster, trustee, 772. 


. Notice of misapplication of estate, what gives. Jaman, Swann 


& Co. vs. Foster, trustee, 385. 


. Settlement with trustee by turning over his own debts, bad. /dzd. 
. Charitable use, conveyance for church or religionis. Beckwith, 


trustee, us. Rector, etc., of St. Philip's Parish et al., 564. 


. Uncertainty. charitable trust not fail for. Zdzd. 

. Alienation of charitable trust is Jer se breac': of trust. Jdzd. . 
. Charitable trust not within statute of uses. /dzd. 

. Incorporation of parish or diocese not dive t trustee of title. 


Llbid. 


. “E., bishop, etc.,” conveyance in trust to, not attach to person 


but office. Jédzd. 


. Purchaser without notice protected. ohnson, gdn., vs. Sir- 


mans, 617. 


. Rescinded, contract with trustee may be for fraud, though no 


damage and full value paid. ohnson et al. vs. Giles et al., 
652. 


. Implied trust, title obtained by fraud creates; purchase money 


tendered, equity will grant relief. /dzd. 


. Next friend for minors filing bill to recover trust, minors bound. 


Watkins et al.vs. Lawton et al., 6712. 


. Sale irregular, ratification by minor becoming of age is for jury. 
Bazemore vs. Davis, 745. 


See Administrators and Executors, 15, 16; Deed, 6. 


UNITED STATES COURTS. 


Execution from recognized without proof. Thomas & Co. vs. 
Parker et al., 28}. 


See Evidence, 23. 


USURY. See Jnterest and Usury. 


VENDOR AND PURCHASER. 


I. 


Ejectment on failure to pay purchase money, what recoverable 
as mesne profits. Ladd vs. Lilly et al., 235. 


. Failure to pay by holder of bond for title, remedies of vendor. 


McDaniel vs. Gray & Co., 3}. 


. Re-entry made, vendee entitled to return of amount paid. zd. 
. Inquiry, what sufficient to put purchaser on, as to size of lot. 


Wrylly et. al., ex'rs, vs. Gazan, 506. 


. Opportunity, purchaser having equal with vendor, neglecting to 


inquire, norelief. Jd¢d.; Baldwin vs. Daniel, 783. 


. Caveat emptor at judicial sales. ldéd. 
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. Trust funds invested, purchaser without notice protected. 


Fohnson, gdn., vs. Sirmans, 617. 


. Bond for title, holder purchasing land under /. fa. against ven- 


dor, does not take title freed from contract, but has right of 
reimbursement. LZuglish et al. vs. English, 676. 


Acknowledgment of payment, weight for jury. /d¢d. 


. Notice of judgment, effect on purchaser discussed. Broughton 


et al., ex'rs, us. Foster, ex’r, 712. 


. Mining lands on creek sold, vendor cannot recover for damages 


to mill-dam from such use. Palmour vs. Mitchell et al., 
750. 


. Warranty, representations do not amount to, when. Baldwin 


vs. Daniel, 752. 


. Purchase money note assigned, remedies of assignee to subject 


land, discussed. Palmer et al. vs. Simpson, 792. 


. Purchase money note superior tohomestead. /dzd. 


. Notice of levy to holder and maker of bond for titles, when un- 


necessary. J/dzd. 


See Natice, 1, 3, 5-7; Liens, 3; Damages, 4; Wills, 15. 


VENUE. See Criminal Law, 50, 67; Railroads 18. 


VERDICT. 


2. 
3- 


4. 


Demanded, inaccuracies not require new trial. Hussey vs. 
State, 54. 


Construction is for court. Zhompson vs. Turner, 219. 
Contrary to evidence. Shzpp, sung. pinr., vs. Davis, 297; 
Gibson, Son & Co. vs. Hawkins et al., 254, 
Special verdict in equity, what issues submitted. efferson et 
al. vs. Hamilton, trustee, gor. 


. Special, when request for should be made. zd. 


. Reformation of contract and recovery on prayed, former not 


put in issue, what verdict sufficient. Gunn vs. Barrett, 689. 


. General verdict, rendered, under pleas denying happening of 


condition, statute of limitations and general issue, case is 
res adjudicata. Palmour, for use, vs. Palmour, 698. 


. Exception directly to verdict, bad. Stanford vs. Treadwell et 


al., 725. 


. Evidence supports. Bazemorevs. Davis, 745; Buker vs. Down- 


ing, 746; Hawkins vs. State; DeLaperiere vs. State; Baker 
vs. State; Stlvy vs. State; Bozeman vs. Owen; Dodson vs. 
State; Hooks vs. State, 774. 


. Too small, no ground for defendant to complain. M/udlins, 


Head & Co. vs. Murphy et al., 754; Schaefer vs. Knott, 
trustee, 772. 


. Recommendation to mercy in assault and battery case not 


vitiate verdict, though not binding. Wad/ vs. State, 766. 
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WAIVER. 


1. Appearance and pleading waives citation and service. Weldon 
vs. Patrick, 724. 

2. Protest waived waives notice. W#l/iams &* Wilson et al. vs. 
Lewis & Son, 825. 

3. Homestead, general waiver of, bad under constitution of 1868, 
= good under that of 1877. Boroughs vs. White & Stone, 

fl. 
See Dower, 1, 2; Practice in Superior Court, 13. 


WARRANTY. 

1. Defects or tiens known, general warranty not cover unless in- 
tended. Skinner vs. Moye, trustee, 476. 

2. Intention shown by parol. /dzd. 

3. Sale of reversion under claim warranted against, is breach. 
lbid. 

4. Soundness of horse warranted but blemish mentioned, how 
construed. Fletcher & Bullocg vs. Youhg, 597. 

5. Patent defect covered by general warranty, when intended. 
lbid. 

. Representations after sale are not warranties. Baldwin vs. 
Daniel, 78}. 

. Representations before sale not amount to warranty, where 
written contract contains none. /dd. 

. Representations, warranty not implied from, when vendee 
bought on his own judgment. /d2d. 

g. Opinion as to salableness does amount to warranty. J/déd. 


WATER CTOURSES. See Easements, 1-6; Railroads, 20; Vendor 
and Purchaser, 11. 


WHARVES AND WHARFAGE. 


1. Transshipment without landing on wharf, charge for. Rodertson 
vs. Wilder &» Co., 340. 


WILLS. 


1. Undue influence, draftsman executor and his relatives legatees 
raises no presumption of. Carter, next friend, et al. vs. 
Dixon et al., 82. 

. Prejudices of testator, though unfounded, not invalidate will, if 
competent and freely made. /dzd. 

. Feelings of testator, fact of difficulty shown, not particulars. 
Tbid. 

. Specific performance, when decreed of invalid will. Studer, 
adm'r, us. Seyer, 125. 

. Title put in administrator by will in this case. Avery et al. vs. 
Sims, for use, 314. 

. Uncertainty, when sufficient to avoid will. Garreti et al, us. 
Wheeless, 466. 
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. Intention explained by surrounding circumstances. J/dzd. 

. Estate tail, devise, which creates. Butler, next friend, vs. Ral- 
ston et al., 485. 

. Intention cardinal rule of construction. A/wood et al., ex'rs, 
us. Geiger, 499. 

. Bequest mentioned in codicil as made by will, none in will, effect 
of. bid. ' 

. Ambiguity not raised, where none exists. /ézd. 

. Deed and will distinguished. ohs:son, gdn., vs. Sirmans, 617. 

. Construedin this case. Pope et al.vs. Tift, 741; Palmer et al. 
vs. Simpson, 702; Dean, ex'r. vs. Feely et al., 804. 

. Bequest charged with payment cf others. /ézd. 792. 

5. Scheme of division not altered by exchanging notes and bonds 

for title. dzd. 


WITNESS. 


1. Wife cannot prove guilt of husband. W7//éams vs. State, 11. 

. Wife competent on other issues, on several trial of other defend- 
ant jointly indicted. dzd. 

. Wife of accomplice may corroborate him. Semdle. bid. 

. False swearing knowingly and willfully, witness unworthy of 
credit. Jdzd. 

. Duress relieves from willfulness in false swearing. /dzd. 

. Accomplice not corroborated by proof of killing, but by that 
and other circumstances. /dzd. 

. Impeached, whether witness is or not, for jury. zd. 

. Heir not incompetent in suit against administrator, though payee 
of notes dead. (Heir had assigned interest in estate.) Bow- 
er et al., adm’rs, vs. Thomas, adm'r, 17. 

. Impeached by disproving facts, may be sustained by proving 
them true, though involving information from witness. S/e- 
venson vs. State, 68. 

. Rule, witness under, hearing statement, not disqualified. Ly- 
man vs. State, 404. 

. Inaccessible, foundation for proving former testimony. <Azkzns 
us. State, 595. 

. Death of party not exclude another not a party. Dean, ex'r, 
vs. Feely et al., 804. 

. Death not exclude witness except as to transaction with dead 
party. /dzd. 


See Continuance, 2, 5. 


YEAR’S SUPPORT. 


1. Sold for support, by widow, without order. Cleghorn vs. Fohn- 
son et al., 3609. 
' 2. Out of husband’s estate ; existence of estate necessary. Griffin 
et al. vs. Davis, rec’r, 760. 
3. Factors having disposed of cotton and failed and no proceeds 
in hands of receiver, no year’s support. /ézd. 





ERRATA. 


On page 44, in the fourth line from the bottom of the page, for ‘the 
jury stated,” read “the judge stated.” 

On page 96, in the eighth line from the bottom of the page, for “the 
latter portion of this case,” read “the latter portion of this charge.” 


On page 783, in the second line from the top of the page, for “this 
court is willing,” read “unwilling.” 








